





the Local provided, the vote passed on June 22, 2009 by a
count of 89-50. (Ex. 253) Over 200 members had voted on
the April 18, 2009 Freeman contract, when the members did
not approve the agreement. (Ex. 15 at 54) The Local did
not keep any records of that vote or the other Freeman vote
in which the members rejected the contract. (Exs. 155 &
158)

Between April 18, 2009, when the Freeman contract was
voted down and June 22, 2009, when the Freeman contract was
ratified, a contract with the same language was presented
at the Local to members for three other companies, GES,
Brede, and Champion. (Ex. 248) These contracts were
ratified. The GES collective bargaining agreement was
presented to and ratified by members allowed to vote on
April 26, 2009.7' (Exs. 248 & 254) The Brede contract was
ratified on May 19, 2009 at the Union hall.’”® (Exs. 248 &

255) Following the GES ratification, the Champion contract

B According to the sign-in sheet the Local provided, the vote

passed by a count of 67-13. (Ex. 254) The sign-in sheet the Local
provided listed the names and signatures of eighty Local 82 members.
(Ex. 254) It appears that only seventy-nine of the members who signed
in voted on the contract. According to Deamicis and a sworn affidavit
provided by member James McNiff, McNiff was not permitted to vote.

(Ex. 60 at 58; Ex. 271; Ex. 116) According to Deamicis, after Deamicis
permitted McNiff to enter the Local, “someone’ escorted him out. (Ex.
60 at 58) Deamicis claimed he could not see who escorted McNiff out.
(Ex. 60 at 58) According to McNiff, Robert Perry told McNiff he could
not vote on the GES contract. (Exs. 271 & 116)

7 According to the sign in sheet the Local provided, the Brede
contract passed by a vote of 6-3. (Ex. 255)

84



was presented at Local 82 on May 20, 2009 to both Local 82
and Local 653 members and voted down.’”® (Ex. 248) On June
16, 2009, the same Champion contract was presented at the
Champion warehouse in Middleboro, MA. (Ex. 248) It was
ratified by Local 653 and Local 82 members who were allowed
to vote.'® (Exs. 248 & 256)

4, Perry and His Designees Selectively Enforced

the Policy for Determining Members’

Eligibility to Vote

a. The Policy for Determining Eligibility to
Vote Was Never Clear

» Champion has trade show collective bargaining agreements with

Local 82 and Local 653. (Exs. 33 and 188) The Champion seniority list

for employees in the trade show industry included members of Local 82

and Local 653. (Ex. 44; Ex. 210) Accordingly, as it had in the past,

Local 82 permitted Local 653 members who were on Champion’s seniority
list to vote on Local 82’s collective bargaining agreement with Local

82. (Ex. 162 at 12-15) Eight of the twenty-four members on Champion’s
seniority list were Local 653 members. (Ex. 44; Ex. 210)

" On June 16, 2009, the Champion contract passed by a margin of 17-
6. (Ex. 256) The Local 653 Champion steward, George Joseph, testified
that he believed Perry scheduled the second ratification vote to be
held at Champion’s warehouse because several Local 653 members had been
unable to attend the ratification at Local 82. (Ex. 162 at 11-12, 32-
33) Joseph, who voted on both the June 16, 2009 Champion vote and the
May 20, 2009 vote, testified that he had only voted on a Local 82
Champion contract one other time over the course of twenty-four years,
during which he had been a member of Champion’s seniority list. (Ex.
162 at 11, 18, 34) At least one Local 653 member who voted on the
Local 82 contract on June 16, 2009, Andy Trask, appeared to have a
management position with Champion. For example, on February 18, 2008
Trask, who was identified on Champion’s internal directory as the
Director of Operations - Region 1, signed a collective bargaining
agreement with Teamster Local 107 on Champion’s behalf. (Ex. 157 at 1;
Ex. 257) Trask did not participate in the May 20, 2009 Champion
ratification vote when the members did not approve the proposed
contract, but voted when the extra votes were needed on June 16, 2009
for its approval. (Ex. 163 at 27; Ex. 256)
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The Local did not uniformly enforce the policy that
Perry asserted it followed in his September 17, 2009 letter
and sworn testimony to the IRB. Local 82 President Geary
testified that he and Secretary-Treasurer Perry determined
which members were eligible to vote on each contract. (Ex.
15 at 50-52) One member when asked during his IRB sworn
examination how members found out which contract they were
eligible to vote on, responded, “A lot of them didn’t know
until they went to the door. . ..” (Ex. 146 at 38) The
evidence demonstrated how arbitrarily Perry, Geary and
their designees enforced the policy.

Perry testified that he appointed Local 82 members
Flaherty and Young Sergeants at Arms during all of the
trade show ratification votes. (Ex. 6 at 54-55) Perry was
not certain whether he also had appointed Deamicis a
Sergeant at Arms, as well. (Ex. 6 at 54—56)75 The facts
show that Deamicis acted in that capacity. (Ex. 60 at 49-
58; Ex. 22; Ex. 262) Together with his appointed Sergeants
at Arms, Perry claimed that he enforced the voting policy.
(Ex. 6 at 54-56; Ex. 58 at 21-59; Ex. 59 at 27-33) The
Local officers and the appocinted Sergeants at Arms did not

use any records in determining which members were eligible

” Deamicis was present at the Freeman and Champion votes even

though he was on the GES list. (Ex. 60 at 49; Ex. 22)
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to vote on a particular contract. (Ex. 58 at 24-25; Ex. 6
at 55-56)'® According to Perry, that information was within
their personal knowledge. (Ex. 6 at 55-56) Perry
testified, “They just know. This local is small.” (Ex. 6
at 55-56)"" As the record reflects, their knowledge was at
best seriously flawed, but most likely, they intentionally
manipulated in an arbitrary fashion who could vote.

Flaherty admitted that Perry never described to him
his responsibilities during the ratification votes. (Ex. 59
at 32) Nor were the Sergeants at Arms ever provided with
any written rules or regulations governing the eligibility
of members to vote on the ratifications. (Ex. 59 at 31-32)
Flaherty and Young admitted that they decided who was
eligible to vote on each contract. (Ex. 58 at 21-25, 29-30;
Ex. 59 at 28-30) Young testified that he and Flaherty had
an idea of who worked where so that was how they made

eligibility determinations. (Ex. 58 at 21-23) Young

76 Perry claimed that he only told two Local 82 members, Dave

Corbitt, a spare, and Paul Shoulla, a list man for Nth Degree, that
they could not vote on a particular contract. (Ex. 6 at 56-57)
According to Perry, ultimately Corbitt chose which contract he voted on
and Shoulla, as a list man for Nth Degree, was required to vote on
their contract. (Ex. 6 at 49, 57) Although the Nth Degree contract
expired in April 2009, as of June 2010, no ratification for Nth Degree
had been held. (Ex. 6 at 59) Perry’s claim that he only told two
members is contradicted by others. (See Section 4(d) below)

7 Perry’s claim of omniscience made during the investigation
conflicts with Perry’s statement to the Boston Herald in 2007 when
asked about the union membership of Federico, a member of the Patriarca
Organized Crime Family. (Ex. 77) According to the article, in
response, Perry claimed he had no idea if Federico was a Local 82
member, let alone the employers Federico worked for. (Ex. 77)
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further testified that he relied on his memory to know who
voted on what contract and when during each of the five
different votes (3 Freeman and 2 Champion).78 (Ex. 58 at 25)
Flaherty, although policing who could vote, acknowledged
that he was not certain what the policy for determining
members’ eligibility to vote actually was. (Ex. 59 at 30)
b. Perry and His Co-Schemers Permitted Several
Favored Members to Vote on Multiple Contracts In
Violation of the Alleged Policy
In violation of the policy Perry falsely claimed was
being enforced by himself, Geary, and his accomplices
Flaherty, Deamicis and Young, several members were
permitted to vote on multiple contracts. (Ex. 6 at 53-55;
Ex. 253-254; Ex. 259) 1In contrast, in a selective
enforcement of the alleged policy, as discussed below,
other individuals were not permitted to vote on the GES
contract because they had previously voted on the Freeman
contract. (Ex. 260-271) For example, according to the
sign-in sheets for the GES and Freeman votes, Perry, in

contravention of the alleged policy, permitted ten Local 82

members to vote on both the GES and Freeman collective

™ Contrary to Young and Perry’s testimony (Ex. 6 at 55-56; Ex. 58

at 25), Geary and Flaherty testified that they consulted the sign-in
sheets from previous votes in determining who was eligible to vote.

(Ex. 59 at 28-29; Ex. 15 at 53-54) Despite their claims, as discussed
below, at least ten members voted during both the GES April 26, 2009
ratification and the Freeman June 22, 2009 ratification. (Exs. 248,
253, 254, 259) The Local did not preserve the sheets from the previous
ratification votes. (Ex. 6 at 143)
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bargaining agreements on April 26, 2009 and June 22, 2009,
respectively. (Exs. 253-254; Ex. 259)

On April 26, 2009, the proposal after the rejection of
the Freeman contract, the GES contract was the first
contract to be ratified by the members without the
controversial “2003 language”. (Ex. 248; Ex. 32) At the
June 22, 2009 Freeman vote, the contract passed without the
“2003 language” after the members had twice rejected the
contract proposals in March and April. (Ex. 248; Ex. 32)

It appears that at least half of the members permitted
to vote on multiple contracts had clear ties to Local
insiders, a group whose eligibility should have been most
well known to the enforcers. The members permitted to vote
on the Freeman June 22, 2009 contract after they had voted
on the GES April 26, 2009 contract included Kevin Berry,
Dennis Bird, Michael Ducoing, David Greene, Kenneth
Killeen, Steve Masse, Beau Piscopd, Justin Piscopo, Payson
Bartlett and James Ward.’® (Ex. 253-254; Ex. 259) David
Greene, who joined the Local in 2006, was Burhoe’s close
friend. (Ex. 272; Ex. 57 at 14) Michael Ducoing

(“Ducoing”) was arrested with Deamicis in the 1980s for

™ Because the Local did not keep records of who had voted when the

membership did not approve the collective bargaining agreements (Ex. 6
at 143), it is not clear if Perry and his designees permitted members
to vote more than once on the March 31, 2009 and April 17, 2009 Freeman
contracts and the April 26, 2009 GES contract.
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robbery. (Ex. 60 at 8) Kevin Berry was arrested along with
Deamicis in the 1990s for credit card fraud and assault and
battery. (Ex. 60 at 11-12) Dennis Bird was convicted of a
1996 armored car robbery along with Burhoe’s childhood
friend, John Fidler. (Ex. 273) Beau Piscopo was a friend
of Burhoe and Flaherty. (Ex. 79 at 29; Ex. 59 at 35) 1In
addition, of the ten members Perry permitted to vote on the
Freeman contract after they had voted on the GES contract,
eight joined the Local after 2003.%° (Exs. 253-254, 259,
274) Only Berry and B. Piscopo were members prior to 2003.
(Exs. 2598 and 274)
c. Perry and His Designees Permitted Favored
Spares Who Worked Primarily for Other
Companies, Including Moving Companies, to
Vote on the GES Contract
President Geary testified that he and Secretary-
Treasurer Perry ensured that the members who voted on the
trade show collective bargaining agreements worked
primarily in the trade show industry. (Ex. 15 at 51-52)
Geary testified,
...I1f they work mostly for the movers, well, no, they

can’t vote for the shows. If they work mostly for the
shows, well, they can’t vote for the movers.

80 Although the “2003 language” did not reference a member’s

initiation date, members who joined the Local after 2003 were generally
less likely to support the 2003 language since it gave priority for
work to those with industry experience prior to April 1, 2003.
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(Ex. 15 at 71) Contrary to Geary’s sworn testimony, the
records established that several members who worked
primarily in the moving industry voted on the trade show
collective bargaining agreements in 2009.% For example, at
least five of the spares (i.e., members who were not on any
company’s seniority list) who voted on the GES contract,
the first contract that passed without the “2003 language”,
worked primarily in the moving industry.®? (Ex. 254; Exs.
275-276) These individuals included Vincent Federico, who
worked over 74% of his hours in 2008 for moving company
Spry & Co.. (Ex. 254; Exs. 275-276)

Moreover, contrary to Perry’s alleged policy, in 2008,
the year immediately preceding the contract ratifications,
fifty-one of the fifty-nine spares who voted on the GES
contract, which vote occurred after two rejections of the
proposed Freeman contract and was the first contract to

pass which omitted the “2003 language”, worked most of

8l According to the sign-in sheet the Local provided, eighty members

signed in to vote on the GES April 25, 2002 contract. (Ex. 254) As
discussed above, one member who signed in was not permitted to vote.
(Ex. 116; Ex. 271) Of the remaining seventy-nine members, 19 were on
the seniority list at GES and 59 were spares who did not belong to any
company’s seniority list. (Exs. 54-55; Ex. 254) One member’s name was
illegible. (Ex. 254) Accordingly, that member was not counted as a
spare or seniority list member in this report.

82 These five individuals included Richard Gregory, who worked most
of his hours in 2008 for Local 82 mover Metropolitan Moving Company;
and Vincent Federico, Fred Parziale, Rene Balaz and Kevin Sheehan, who
worked most of their hours in 2008 for Local 82 moving company Spry &
Co. (Exs. 275-276)
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their hours for a company other than GES.®® (Exs. 254, 275-
276) Only one of the fifty-nine spares who voted on the
GES contract had worked for GES at all in 2009 as of the
contract ratification. (Exs. 254, 275-276) In fact, ten had
not worked for GES in 2008.° (Exs. 254, 275-276)

Sixteen of the spares who voted on the GES collective
bargaining agreement worked primarily for Champion and
another eighteen worked primarily for Freeman, both of

which had separate ratification votes. (Exs. 253, 254, 25¢,

83 Fifty-one spares worked most of their hours for a company other

than GES in 2008. For example, eighteen members, including Robert
Fenton, Joseph Cooper, Beau Piscopo, Elaine Dignan, Tom Nee, Charles
Bibby, Billy Steele, Steve Conine, Ronald Doe, John Allen, Bob
Shaughnessy, Martin Shiner, Dennis Bird, Kevin Berry, David Greene,
Thomas Burke, Richard Geary, and John Lowe, worked the most for Freeman
Decorating Company. (Exs. 254, 275-276) Sixteen members, including
Brian Altimas, Dennis Jarred, Daniel Callahan, Jerry Spagnuolo, Jackie
Vince, Shawn Myatt, Howard Castiglione, Steve Masse, Richard Hardaway,
Joel Dupre, John Scanlan, Darrel Hicks, Ryan Murray, Justin Piscopo,
Michael Doe, and Marc Doe worked the most for Champion Exposition
Services. (Exs. 254, 275-276) Four members, Billy Pires, Andrew Burke,
Robert Perry, and Payson Bartlett, worked the most for Willwork; two
members, Mary Kate Flaherty and Justin Holmes worked the most for Nth
Degree; two members, James Santos and James Ward worked the most for
Boston Show Services; and one member, Michael 0O’'Neill, worked the most
for Renaissance. (Exs. 254, 275-276) In addition, as discussed above,
at least five members worked the most for moving companies. These five
members includedRichard Gregory, who worked the most for Metropolitan
Moving Company, and Rene Balaz, Vincent Federico, Fred Parziale, and
Kevin Sheehan, who worked most of their hours for Spry & Co.. (Exs.
254, 275-276) In addition, three members, Martin Clougherty, Ronald
Smith, and Kenneth Killeen, worked the most for Casey and Hayes Moving
Company. (Exs. 254, 275-276)

The eight spares who worked most of their hours in 2008 for GES
were Kevin Perry (who was on the GES seniority list in 2010 after the
vote), Jessica Maio, Monty Tewsksbury, Michael Ducoing, Richard Riggs,
Jack Coppinger, Susan Rawlinson, and John Brassil. (Exs. 254, 275-276)
84 The ten spares who did not work for GES at all in 2008 were
Martin Clougherty, John Scanlan, John Allen, Justin Holmes, Michael
O’'Neill, Vincent Federico, Kevin Berry, Richard Gregory, Billy Pires,
and Andrew Burke. (Exs. 254, 275-276)
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275-276) For example, Local 82 member Brian Altimas, whom
Perry permitted to vote on the GES contract, worked only 11
hours for GES in 2008, compared to 39 hours for Freeman and
625 hours for Champion. (Exs. 254; 275-276; 256) 1In 2008,
Altimas worked less than 1% of his total hours for GES.
(Exs. 254, 275-276, 256) Yet despite Perry’s and Geary’s
alleged policy and the claim of its enforcers that they
knew who was eligible, Altimas was allowed to vote on the
GES contract. (Exs. 254, 275-276)

Despite having access to the Local 82 Health and
Welfare Fund and Savings and Investment Fund records, which
would have shown the number of hours each Local 82 member
worked for each trade show company, Perry and Geary avoided
referring to those or any other records in deciding who was

eligible to vote on each contract.® (Ex. 15 at 72-73) Given

85 During his sworn IRB testimony, Geary testified as follows:

Q. Who made sure that the members who voted on trade show
contracts worked more of their hours for the trade show
companies than in the moving industry?

A. John Perry and I. And if there is a dispute there, we can
- we go - we can go back on the health and welfare
payments, and it determines where you worked most.

Q. Is that something that you or John Perry used in
determining which members were eligible to vote?
A. No, we just spoke to the individual members and said: Did

you vote here or did you vote here? Or do you work more
here or here. And we have a pretty good feel for that.
And if they disputed it, well, then let’s go to the office
and see where the payments came from for the Health and
Welfare Fund.

Q. Were there any instances where you went back to the office
and checked the Health and Welfare Fund payments?
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how they manipulated the votes, consulting an cobjective
criteria, such as the records, would have defeated their
purpose.

d. Selective Enforcement of Perry’s and Geary’s
Voting Policy

Perry hired a Boston City Police Officer, who appeared
in his police uniform as a security guard during the April
26, 2009 GES ratification vote, which was the first to pass
without the controversial “2003 language.” (Ex. 6 at 53-54;
Ex. 58 at 27; Ex. 59 at 32-33; Ex. 145 at 29; Ex. 60 at 55-
56, 59; Ex. 195) It appears that during this ratification,
which was the only ratification during which Perry hired
the officer, Local insiders, including Deamicis, Burhoe,
and Flaherty, assisted Perry in preventing members from
entering the hall to vote. (Ex. 79 at 93-94; Ex. 58 at 21-
31; Ex. 59 at 27-33; Ex. 60 at 35-51) Sergeant at Arms
Young testified that during the April 26, 2009 GES
ratification, he patrolled inside the Local. (Ex. 58 at 27-
28) At least fifteen Local 82 members were denied entry at
the gate to the Local by Perry, Deamicis, Flaherty, or

Burhoe.® (Exs. 260-270, 277-287, 289)

A. No, I wasn’t asked. I asked: Did you vote here? Yeah.
Then you can’t vote here. That’s what it is.
(Ex. 15 at 72-73)
86 Burhoe, who did not vote on the GES contract, claimed that he
waited by the gate at the Local because he was interested in seeing
whether the contract would be ratified. (Ex. 79 at 93-94)
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On June 25, 2010, the Chief Investigator’s Office sent
questions to twenty-nine Local 82 members who were alleged
to have signed a document stating that they had been denied
entry to the Local 82 union hall during the GES
ratification vote on April 26, 2009. (Exs. 260-270; Exs.
277-288) Twenty-three Local 82 members responded to the
mailing, with twenty members confirming under oath that
they had been denied entry to the Local during the GES
contract ratification.®’ (Ex. 289; Exs. 260-271, 277-288)

Of the twenty members who stated that they were not
permitted to vote, fifteeﬁ stated that Perry himself told
them they were ineligible to vote. (Exs. 260-264, 268-270,

277, 278, 280-283 and 285; Ex. 154 at 37-38)8%8

87 The twenty members who returned the mailings stating that they

had been denied entry to the Local during the April 26, 2009 GES
ratification vote were Joseph Previti, David Corbitt, James McNiff,
Dana Ramos, Darren Durfee, John Finn, Steven Harris, William Benner,
Steve O’Shea, Joseph Bowman, Kevin Barry, Paul Shoulla, Edward

O’ Connor, William McDonald, Greg Mulvey, Peter Metcalf, Michael
Coakley, Robert Wellman, Kevin McDonough and John Scaduto. (Exs. 260-
271, 277-278, 280-285) As noted below, McNiff was initially allowed
into the hall, but was asked to leave and was not permitted to vote.
(Exs. 116, 271; Ex. 43 at 24-26) The three members who returned
surveys stating they had not been denied entry to the Local were John
Flaherty, Kevin McDonnell, and Michael Durfee. (Exs. 279, 286-287)
Local 82 members Paul McManus, Paul Huber, John Calos, Shaun McManus,
James Flaherty and Johnathan Fitzgerald did not return the mailings
sent to their home addresses listed in IBT records. (Ex. 288)

8 These members were William Benner, Stephen Harris, Joseph Bownman,
Stephen 0’Shea, Kevin Barry, Edward O’Connor, William McDonald, Greg
Mulvey, Peter Metcalf, Kevin McDonough, Joseph Previti, David Corbitt,
Paul Shoulla, Robert Wellman and John Scaduto. (Exs. 260-264, 268-270,
277, 278, 280-283 and 285; Ex. 154 at 37-38)
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Of the twenty members who were denied entry to the
Local to vote, at least sixteen were members prior to 2003.
(Ex. 289-290) At least six of the members who were denied
entry to the GES ratification had filed grievances with the
Local concerning violations of the “2003 language” in the

year preceding the contract ratifications.?®®

(Exs. 291 and
355; Ex. 147 at 16-17, 25-26; Ex. 43 at 7-11; Ex. 152 at
13-14, 36; Ex. 145 at 8-9; Ex. 139 at 10-13)

Eight of the twenty members were on a seniority list
for a company other than GES.%® (Exs. 290, 289, 20, 44, 46)
The remaining twelve members who returned sworn statements
that they had been denied entry to the hall to vote were

spares.91 Ten of the spares denied entry to the hall had

been members of the Local who worked in the trade show

8 These six members were Kevin Barry, Paul Shoulla, Robert Wellman,

David Corbitt, Joseph Previti, and William Benner. (Exs. 291 and 355;
Ex. 147 at 16-17, 25-26; Ex. 43 at 7-11; Ex. 152 at 13-14, 36; Ex. 145
at 8-9; Ex. 139 at 10-13)

%0 These members included Kevin Barry and Paul Shoulla, who were on
Nth Degree’s seniority list, Kevin McDonough, Edward O’Connor, William
McDonald, and Greg Mulvey, who were on Freeman’s seniority list, Peter
Metcalf, who was on Champion’s seniority list, and Michael Coakley, who
was on Brede’s seniority list. (Exs. 289, 20, 44, 46; Ex. 284) As of
June 2010, although its collective bargaining agreement expired in
April 2009, Nth Degree has not had a collective bargaining agreement
ratification. (Ex. 6 at 59)

o These twelve members were Robert Wellman, John Scaduto, Dana
Ramos, Darren Durfee, John Finn, Stephen Harris, William Benner,
Stephen 0O’Shea, Joseph Bowman, James McNiff, Joseph Previti, and David
Corbitt. (Exs. 260, 261, 265, 266, 267, 268, 264, 270, 271, 262, 263)
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industry prior to 2003. (Ex. 289) %2 Accordingly, the “2003”
language that Perry and Geary had negotiated away,
benefited them.?® (Ex. 15 at 48-49) One of the two spares
who joined the Local after 2003, David Corbitt (“Corbitt”),
was a vocal supporter of the “2003 language” who claimed
that he had experience in the trade show industry prior to

2003.°%% (Ex. 139 at 6, 9-11)

2 These individuals were Robert Wellman, John Scaduto, Dana Ramos,

John Finn, Stephen Harris, William Benner, Stephen O’Shea, Joseph
Bowman, James McNiff and Joseph Previti. (Exs. 289 and 364)

i The 2003 language did not require an individual to be a member of
the Local prior to 2003 in order to receive hiring preference. The
language required that the member have “experience relevant to the
trade show industry” prior to April 1, 2003.

o In a letter dated January 10, 2010, Corbitt wrote to Perry,
claiming that he had experienced a decline in his work due to his
filing grievances concerning the “2003 language” and claiming that Vice
President Thornton told him that the decline in his work was due to
Corbitt “getting the IRB involved with our Local.” (Ex. 362) Regarding
Thornton’s statement and Corbitt’s decline in work, in his letter
Corbitt stated, “If this is not a clear sign of intimidation or
retaliation from giving a deposition to the IRB, then I am confused.”
(Ex. 362)

In response, in a letter dated January 15, 2010, Perry requested
further information from Corbitt concerning his alleged decline in
work. (Ex. 363) In addition, Perry stated,

A further response to help clear up your stated “confusion” about
what would actually constitute intimidation or retaliation would,
for example, be, someone threatening to put someone in a trunk of
a car, intimating severe bodily harm; being followed and battered
and punched for engaging in protected activity; having your ribs
broken and being hospitalized for freedom of speech- those
example, [sic], among others, could and most likely would
constitute intimidation. (Ex. 363)

Perry’s response was in essence an admission that opponents could

expect to lose work because Perry considered only severe beatings and
the like to constitute retaliation.
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Of the twelve spares denied access who had returned
responses to the questions, five responded in their sworn
affidavits that they were denied entry because they had
already voted on the Freeman contract.® (Exs. 261, 267,
268, 270, 282) The Local did not maintain records of
contract ratifications at which the members did not approve
the contract. (Exs. 155 & 158) 1In contrast to these spares
who were not allowed to vote on the GES contract because
they had already voted on the Freeman contract, as
discussed above, Perry and his co-schemers allowed at least
ten other members to vote on both the April 26, 2009 GES
and the June 22, 2009 Freeman contracts. (Exs. 253, 254 and
259) This is further proof Perry and his designees
selectively enforced the alleged policy regarding voting
eligibility.

One member, James McNiff, responded that Perry’s
brother, Robert Perry, told him he could not vote because
he did not work the majority of his hours for GES.’® (Ex.
271) Three members, Joseph Previti (“Previti”), David

Corbitt, and Robert Wellman (“Wellman”) stated that they

= These members were Dana Ramos, Robert Wellman, John Finn, Stephen

Harris and Joseph Bowman. (Exs. 261, 267, 268, 270, 282)

% According to the sign-in sheets Local 82 provided, McNiff signed
in to vote at the GES and Freeman ratifications. (Exs. 254 and 253)
According to McNiff’s sworn statement and Local 82 member Robert
Wellman’s testimony during his IRB sworn examination, McNiff was not
permitted to vote at any ratification. (Exs. 116, 271; Ex. 43 at 24-26)
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were told they could not vote because they had voted on the
Freeman contract already and because they worked the
majority of their hours at another company. (Exs. 262,
263, 261)

In contrast, fifty-one of the fifty-nine spares whom
Perry and his designees permitted to vote on the GES
contract worked most of their hours for a company other
than GES in 2008, the year preceding the ratifications.
(Exs. 253-254, 256, 275-276) Moreover, only one of the ten
members who was permitted to vote on both the GES and
Freeman contracts worked mostly for GES in 2008.77 (Exs.
275-276) It appears that Perry selectively enforced the
alleged policies that members could vote on only one
contract and spares were required to vote on the contract
for the company at which they worked the majority of their
hours, to ensure that the contracts passed without the
controversial “2003 language.” (Ex. 139 at 16-26; Ex. 43 at
20-22; Exs. 253-254, 275-276)

For example, during their sworn IRB examinations,

Local 82 members Wellman and Corbitt each stated they had

97 Michael Ducoing worked the most for GES in 2008. (Exs. 275-276)

Four, Beau Piscopo, Dennis Bird, Kevin Berry and David Greene, worked
the most for Freeman., (Exs. 275-276) The other individuals were Justin
Piscopo and Steve Masse who worked the most for Champion; Payson
Bartlett who worked the most for Willwork; Kenneth Killeen who worked
the most for Casey and Hayes and James Ward who worked the most for
Boston Show. (Exs. 253-254, 259, 275-276)
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filed grievances with the Local in 2008, the year preceding
the ratifications, alleging that employers were not
following the requirements of the “2003 language.” {(Ex. 43
at 7-8; Ex. 139 at 10-11)?® 1In addition, Wellman testified
that he questioned Perry about the “2003 language” during
the April 18, 2009 Freeman vote, when the membership voted
down the contract. (Ex. 43 at 21) Wellman testified that
during the April 18, 2009 Freeman vote, when Perry told
Wellman he could only vote on one contract, Wellman
responded that he wanted to vote on GES. (Ex. 43 at 20-23)
In the year preceding the contract ratifications, Wellman
worked 50% of his hours at Champion, 31% of his hours at
Freeman, and 3% of his hours at GES. (Exs. 88 and 293)
According to Wellman, Perry told him that he could not vote
on GES and that he had to vote on the April 18, 2009
Freeman contract or he would lose his right to vote
entirely. (Ex. 43 at 22-23) Accordingly, Wellman voted on
the Freeman contract, which the members did not approve.
(Ex. 43 at 23)

In response to the Chief Investigator’s mailing, which
referenced the April 26, 2009 GES ratification, Local 82

memper Wellman wrote,

% In addition, Local 82 member Previti testified that he filed a

grievance regarding the “2003 language” in March 2009. (Ex. 147 at 16-
17, 25-26)
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John Perry told me at the Front Gate, with a Boston
police officer standing beside him. That I was not
allowed to enter onto The Union Hall property. [sic]
John told the officer I was a troublemaker and not let
in. [sic] And if I did go onto the property, I would
be arrested for trespassing on my Union Hall Property
and the officer said he would do it because John told
him to do it.
(Ex. 261)%°
In addition, when asked to detail who told him that he
could not enter the hall for the GES vote and why, Local 82

member Previti wrote,

1%~ Joe Burhoe- Because you scumbags already voted on

a contract.

ond Jim Demicas [sic]- Because John says so

3*9  John Perry- Cause I said so

4™ Officer (Santiago)? Because they said so and you

will be arrested if u [sic]cross gateway.
(Ex. 262)1OO According to Previti, Secretary-Treasurer
Perry then stated that Previti could not vote on the GES
contract because he made more money at another company.
(Ex. 262) 1Indeed, Previti, like eighteen of the spares
Perry did permit to vote on the GES contract, worked most
of his hours in 2008 with Freeman. (Exs. 254, 275-276, 385)

Previti and Wellman were both vocal supporters of the

“2003 language” who had filed grievances concerning alleged

» The Local hired an off duty police officer to enforce Perry’s

arbitrary decisions on voting eligibility. (Ex. 59 at 33; Ex. 79 at 93;
Ex. 145 at 29; Ex. 146 at 31, 34; Ex. 195)

100 Deamicis, although he was suspended from membership for non-
payment of his fine, attended every contract ratification vote in 2009.
(Ex. 60 at 46-57, 61-63)
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violations of that contract provision. (Ex. 43 at 8-11; Ex.
291) Indeed, Perry’s statement that Previti could not vote
because he “said so” captured the true, arbitrary policy as
reflected in the records of voting.!%

5. Expired Collective Bargaining Agreements

During his June 8, 2010 sworn IRB testimony, Perry
admitted that only Freeman, GES, Champion, and Brede had
ratification votes for the collective bargaining agreements
that expired in April 2009. (Ex. 6 at 58) Perry claimed
that he still intended to have ten to fifteen additional
collective bargaining agreement ratification votes for
companies including Willwork, Nth Degree, Boston Show

Services, Corporate Communications, Renaissance, and

101 Perry’s statement was consistent with allegations that in October

2008, Perry assaulted Local 82 member James Lee by pushing his body
into Lee. (Ex. 152 at 18-19) Following the incident, Lee filed a
criminal complaint and a complaint with the MCCA. (Exs. 292 and 341)
The criminal complaint was dismissed. (Ex. 292) In a letter dated
December 29, 2008, Perry filed a charge against Lee before the Local
Executive Board. (Ex. 371) No hearing on the charge was ever held. (Ex.
152 at 22-25) The December 29, 2008 charge read,

The charges arise from an incident at the BCEC on October 28,
2008. By the actions you took during and after this incident you
have violated several provisions of the International
Constitution and our By-Laws. You have “divulge[d] to nonmembers
the private business of the Union.” You have “knowingly harm[ed]
a fellow member.” You have interfered with the Union’s
performance of its legal and contractual obligations. You have
brought reproach upon the Teamsters. You have violated the
Preamble and the Article XIX §7 of the International Brotherhood
of Teamsters Constitution.

(Ex. 371) According to the MCCA’s report of the October 28, 2008
incident, Lee provided statements from Local 82 members John Scaduto
and Robert Wellman, which, according to the report, stated that Perry
and Geary had approached them on October 28, 2008, in a threatening
manner about grievances they had filed. (Ex. 372)
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Momentum, at which collective bargaining agreements had
expired over a year before in April 2009. (Ex. 6 at 59-60)
Perry claimed that he was still attempting to determine
which companies were renewing their agreements. (Ex. 6 at
59-60) As of June 8, 2010, over one year after the trade
show agreements had expired, none of these additional
ratification votes had been scheduled in this small Local
for which Perry worked full time. (Ex. 6 at 58-59; Ex. 5)

I. Perry’s and Burhoe’s Collusion With a Non-Union
Employer in the Moving Industry

1. Overview

In September 2009, Perry supplied Atlantic
Liquidators, Inc., a non-union employer, through Burhoe
with Local 82 members to work at rates below those that
Local 82’'s contracts required. TLocal 82 employer Casey and
Hayes, Inc. (“Casey”) had been hired to move two companies,
Eduventure and Gillette, out of the Prudential Building in
Boston, MA to new locations in September 2009. (Ex. 170)
Atlantic, a liquidator that did not have a contract with
Local 82, purchased the furniture that Eduventure and
Gillette were leaving behind at the Prudential Building.
(Ex. 79 at 74-75; Ex. 30 at 12-18) Atlantic needed workers
to dismantle the partitions and remove them and the

furniture. (Ex. 6 at 126; Ex. 30 at 22; Ex. 170) As
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detailed below, Perry permitted Atlantic, a non-union
employer, to directly hire Local 82 members through Burhoe
to dismantle the cubicles and remove them and other
furniture from the Prudential Building at less than what a
union employer would have paid in wages and benefits.

Atlantic, which Perry never attempted to organize, had
no contract with Local 82. (Ex. 248) Perry did not require
Atlantic to pay the Local 82 members it hired with his
consent, the wage and benefits package that Local 82’'s
contracts required. (Ex. 6 at 128-131; Ex. 294) Nor, as in
other instances prior to 2007 (Exs. 169, 294, 297-298), did
Atlantic subcontract with a Teamster employer.

Local 82 had a Strike Unit, which was allegedly formed
to picket employers in the moving industry, like Atlantic,
that did not have Local 82 collective bargaining agreements
and did not pay the wage and benefits package the Local’s
collective bargaining agreements required. (Ex. 60 at 23-
24; Ex. 6 at 143-145) Indeed, in at least 2007, Deamicis,
who created the Strike Unit, had reported to the Local\82
Executive Board about his activities. (Exs. 365-366)
Although several Local 82 members sought to picket the
Atlantic job, Perry directed them not to do so. (Ex. 30 at

23-24) 1Instead, Deamicis, the head of the Local 82 Strike
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Unit, was paid $500 for hi§ alleged one day of work on the
Atlantic job. (Ex. 60 at 78-81; Exs. 294 and 299)

Perry supplied Atlantic’s owner Alan Ginesky
(“Ginesky”) with Local members that Burhoe selected to work
for less than they would have received from union
employers. (Ex. 6 at 126-137, 139-140) Perry permitted
Burhoe to make the referrals for the job, which as usual
when Perry allowed Burhoe to control work assignments,
benefited Burhoe’'s family and friends. (Ex. 6 at 139-140)
According to payroll records Atlantic produced and records
from the Benefit Funds, Atlantic did not make benefit
contributions on behalf of any of the Local 82 members who
worked for Atlantic between September and November 2009.
(Ex. 88; Exs. 294-296) Under contracts for similar work,
Local employers would have paid benefit contributions of

almost $15 per hour.'%?

(Ex. 40 at 27-31; Ex. 41 at 29-30,
32-33, 35)

2. The Local 82 Strike Unit

Allegedly to help Local 82 members obtain work in the

moving industry and to receive the rates Local 82’'s moving

contracts required, with Perry’s and the Executive Board’s

102 The moving industry collective bargaining agreements required

that employers contribute $8.44/hour to the Local 82 Health and Welfare
Fund, $5.76/hour to the New England Teamsters and Trucking Industry
Pension Fund, and $0.60/hour to the Local 82 Savings and Investment
Fund. (Ex. 40 at 27-31; Ex. 41 at 29-30, 32-33, 39)
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approval, several Local 82 members created a Strike Unit in
approximately 2007. (Ex. 60 at 23-24; Ex. 6 at 143-144)
According to Deamicis, he, Flaherty, and Young organized
the Strike Unit. (Ex. 60 at 23-24) Indeed, Deamicis
reported to Local 82’s Executive Board about his
activities. (Exs. 365-366; Ex. 60 at 84-85) Burhoe, who
was released from prison in November 2006 and rejoined the
Local in March 2007, was an active member of the Strike
Unit, who regularly participated in its activities, which
included the picketing of non-union moving companies. (Ex.
79 at 19) According to Deamicis, the Strike Unit attempted
to persuade non-union moving companies to sub-contract to
companies that had collective bargaining agreements with
Local 82 and to use Local 82 labor. (Ex. 60 at 23-24, 105-
106, 136-137) Thornton explained members would call
Burhoe, Deamicis, Flaherty or Young who would confront the
employer and organize pickets. (Ex. 23 at 28-29, 39-40)
Thus, when the Strike Unit was unsuccessful in convincing
non-union moving companies to use union labor, they
organized informational pickets. (Ex. 60 at 23-24, 106-107)
When asked to describe the Strike Unit, Perry stated,

It’s volunteers. Any members that want to get

involved, and if something - if we see somebody out

there trying to do work that we do that aren’t paying
the prevailing wage, we’ll put up an informational
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picket line. So it’s a volunteer thing trying to
protect your jurisdiction.

(Ex. 6 at 143-144)

The Strike Unit investigated non-union moving jobs at
several locations in downtown Boston, including the
Prudential Building, where the Atlantic job took place.
(Ex. 60 at 105-106; Ex. 6 at 60-61) Trustee Murphy, a
steward at Spry Moving, and several other Local 82 members
wanted to picket the Atlantic job. (Ex. 30 at 24) When
Murphy asked Perry if the Local could picket Atlantic, a
non-union employer at Prudential, a union location,®®
Perry, the Local’s principal officer, told him,

that it really wasn’t—it wasn’t our

jurisdiction. We couldn’t just throw up a picket
line. I want to picket the job. He said we couldn’t
picket it if Alan [Ginesky] had chosen to use his own
trucks and his own men. That once they bought the
furniture, they assumed ownership of the furniture,
and we couldn’t picket them and we couldn’t picket
another union. The only way we could have picketed,
if he brought a non-union moving company in to do the
move.

(Ex. 30 at 24; Ex. 6 at 60-61, 126-130)

It appears that on at least five prior occasions
before the founding of the Strike Unit in 2007, Atlantic

had sub-contracted through a Local 82 employer. (Exs. 169,

294 and 297; Ex. 29 at 7, 9-10) For example, pursuant to

103 Perry testified that Prudential was a building the management of

which insisted operations within it be done by union workers. (EX. 6 at
60-61)

107



records Atlantic produced in response to a subpoena,
Atlantic subcontracted through Walsh Movers, Inc. in 1999,
2001, 2002 and 2004, while Walsh was under contract with
Local 82. (Exs. 294, 297; Ex. 29 at 7, 9-10) The records
Atlantic produced in response to a subpoena reflected a
$14,000 check voucher dated October 16, 2004 made out to
Walsh Movers. (Ex. 298) According to Local 82 Trustee
Logan, in the past, Atlantic had subcontracted through
Local 82 employer Walsh, where Logan was on the seniority
list, and Casey and Hayes. (Ex. 29 at 10, 23-24)

In 2009, the Strike Unit never picketed Atlantic. (Ex.
60 at 83) When asked during his sworn IRB examination why
the Strike Unit was not involved in the Atlantic job,
Deamicis responded,

It didn’t — T don’t know. It just never happened. It

was always Local 82 did the work. We didn’t have to

fight for it.
(Ex. 60 at 83) Atlantic paid Deamicis, the head of the
Strike Unit $500 by check dated November 13, 2009 for his
alleged one day of work. (Ex. 298) Deamicis claimed he
worked one eight hour day at $50 per hour, which would have
been twice the hourly rate other Local 82 members were
paid. (Ex. 60 at 78-80) This would have been $400, not the

$500 he received. (Ex. 298; Ex. 60 at 78-80) When asked why
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he was paid a higher rate than other members, Deamicis
responded, “Because I'm worth that much.” (Ex. 60 at 80)

3. Perry Provided Labor at Below Contract Rates to
Atlantic a Non-Union Employer

Ginesky, Atlantic’s owner, directly contacted Perry
before the Atlantic job began in order to obtain Local 82
members for his non-union company to operate at a union
building. (Ex. 6 at 60-61, 127-128; Exs. 300-301) Instead
of sub—chtracting through a Local employer, as Atlantic
had in the past (Exs. 169, 294, 297 and 298), this time
with Perry’s assistance, Atlantic directly hired Local 82
members through Burhoe who acted as Perry’s delegate. (Ex.
6 at 127-128, 139-140) In assisting Atlantic, it appears
that Perry undercut Local 82 employers, including ABC
Moving Co. (“™ABC”) and Casey and Hayes, Inc. which appear
to have bid on the Atlantic job. (Ex. 170; Ex. 112 at 6,
28)

Perry testified that Ginesky told him he wanted to
hire Teamsters to dismantle partitions. (Ex. 6 at 126-127)
According to Perry, when Ginesky asked Perry if Teamsters
could dismantle partitions, Perry responded, that if the
Teamsters got the assignment, they could. (Ex. 6 at 126)
Perry made no attempt to organize Atlantic. (Ex. 248) Nor

did he try to negotiate a wage package for the Local 82

109



members he represented. (Ex. 6 at 130) Nor did he refer
Ginesky to a union employer to subcontract the work as
Perry had done with Union Payroll referrals in the trade
show industry. (Ex. 6 at 89)

Perry’s cell phone records reflected several phone
calls between Perry and Ginesky before the job’s scheduled
September 19, 2009 start date. (Exs. 128, 300) For
example, Ginesky called Perry’s cell phone once on June 29,
2009 and once on August 27, 2009.1%% (Exs. 128, 300) There
was additional contact between September 16, 2009 and
September 21, 2009, shortly before and at the commencement
of the Atlantic job. (Exs. 128, 300) During that period,
there were seven phone calls between Perry and Ginesky.
(Exs. 128, 300) On September 16, 2009, there were two

phone calls between Perry and Ginesky.!®

(Exs. 128, 300)

The next day, September 17, 2009, Ginesky called Perry at
5:12 p.m. (Exs. 128, 300) Perry called Burhoe at 6:05 PM
and again at 6:07 p.m. (Exs. 128, 244) Perry’s second call

to Burhoe lasted approximately two minutes. (Exs. 128, 244)

to4 On June 29, 2009, Perry received a call from Alan Ginesky, at

1:10 p.m. (Exs. 128, 300) This phone call lasted approximately one
minute. (Exs. 128, 300) Approximately two months later, on August 27,
2009, Ginesky called Perry at 6:22 p.m. This phone call lasted 16
seconds. (Exs. 128, 300)

105 Perry received a phone call from Ginesky at 6:15 p.m. This phone
call lasted 29 seconds. Perry called Ginesky five minutes later at
6:20 p.m. This second phone call lasted one minute. (Exs. 128, 300)
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At 6:09 p.m., immediately after Perry’s conversation with
Burhoe, Perry called Ginesky. (Exs. 128, 300) On the
morning of Saturday, September 19, 2009, when the Atlantic
job was allegedly scheduled to begin, there were two more

phone calls between Ginesky and Perry.'®®

(Exs. 128, 300)

Peter Boyce (“Boyce”), Vice President of Local 82
employer Casey, stated in a sworn affidavit that he had
been in discussions with Atlantic to remove the furniture
Atlantic had purchased from Eduventure.'®” (Ex. 170) Boyce
recounted that when he did not hear from Ginesky by the
scheduled start date of September 19, 2009, Boyce called
Perry. (Ex. 170) According to Boyce, Perry confirmed that
he was sending Local 82 members to work for Ginesky. (Ex.
170) Perry told Boyce that he supplied Atlantic with Local
82 workers because he wanted to prevent the Carpenters
Union from getting the job. (Ex. 170)

On September 20, 2009, Local 82 held a General
Membership meeting, at which the Atlantic job was
discussed. (Ex. 302) The September 20, 2009 General

Membership Meeting minutes indicated,

106 Perry called Ginesky at 9:43 am. This call lasted twenty-nine

seconds. At 9:45 am, Ginesky called Perry. This second phone call
lasted almost four minutes. (Exs. 128, 300)

107 On December 1, 2009, Peter Boyce provided the IRB with a sworn
affidavit. (Ex. 170)
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Member Dave Lefave [sic] asked if Liquidator’s move is
being done through the hall and how members can get
this work. John Perry stated Atlantic Liquidators’
[sic] has agreed to hire our members for smaller jobs
and union movers for the bigger ones and to call
Atlantic for work.

Member Joe Burhoe spoke about Atlantic Liquidator
bought the merchandise they have a right to choose who
works it. Member Red Boltonhouse spoke stating he
admires what our members do but are they paying into
benefits. Member Jim Deamicis stated union movers
don’t work with non-union movers. Member Dave Lefave
[sic] stated a lot of issues going on. Red
Boltonhouse also stated carpenters doing a lot of our
work can we get people who are qualified. John Perry
replied we are.

302)

Lefebvre, a former Local 82 Executive Board member who

was on ABC’s seniority list, testified that he raised the

issue of the Atlantic job at the September 20, 2009 General

Membership meeting because ABC had bid on the Atlantic job.

(Ex.

112 at 6, 28-29) Lefebvre testified,

I asked how my guys could get the work, because we
have a seniority list, and we have a lot of spares who
don’t work a lot, and they are being hurt by it, and
Mr. Burhoe told me he doesn’t do the hiring. You have
to go through Alan [Ginesky], who is the owner of the
company at Atlantic Liquidators.

112 at 28-29)

On the afternoon of Monday, September 21, 2009, the

day after the General Membership meeting, while the

Atlantic job was ongoing, Boyce recounted that he went to

the space Eduventure had occupied within the Prudential
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Building. (Ex. 170 at 2) 108 Boyce discovered that most of
the furniture Eduventure had left behind had been
disassembled or removed. (Ex. 170 at 2) Boyce observed
several Local 82 members disassembling the furniture. (Ex.
170 at 2) No Local 82 employer had been contracted to
perform the work. On the afternoon that Boyce observed
Local 82 members dismantling Atlantic’s furniture, Perry
called Ginesky at approximately 2:44 p.m. (Exs. 128, 300)
This phone call lasted four minutes.*%? (BExs. 128, 300)

4. Perry Delegated Burhoe to Refer Members to Work

Burhoe, who had no official Local position, referred
members and others to work on the Atlantic job with Perry’s
blessing. Burhoe’s family and friends appear to have
benefited, as in other instances, when Perry vested
referral discretion in Burhoe. Burhoe’s cell phone records
reflected 308 phone calls with Ginesky in the 77 days
between September 19, 2009 and November 27, 2009, during

the Atlantic job.lm (Ex. 127, 303) Burhoe’s first phone

108 In his affidavit, Boyce referenced “Monday, September 22, 2009”.

(Ex. 170 at 2) September 22, 2009 was a Tuesday. The date Boyce
appears to be referencing is Monday, September 21, 2009.

109 The earliest check that Atlantic produced in response to a
subpoena, was dated September 9, 2009 and made out to Burhoe’s friend
Ron Doe. (Ex. 294)

1o The Chief Investigator’s Office obtained Burhoe’s phone records
pursuant to a subpoena District Court Judge Loretta A. Preska issued.
(Ex. 172)
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call with Ginesky during that period appears to have been
on September 19, 2009, two days after Perry called Burhoe
on September 17, 2009 and immediately, thereafter, called
Ginesky.lll (Exs. 127, 128, 244 and 301) Prior to Burhoe’s
September 19, 2009 call with Ginesky, Burhoe’s cell phone
records for the period December 19, 2007 to September 19,
2009, reflected four phone calls between Ginesky and Burhoe
in January 2008, over one year before the Atlantic job
started. (Exs. 127, 303)

Several Local 82 members who worked the Atlantic job,
including Burhoe’s father, Maguire, and David Greene, who
described Burhoe as a close friend, testified that Burhoe
contacted them to offer them work with Atlantic. (Ex. 83 at
25, 28; Ex. 57 at 15, 29-33) John Hurld and Paul McGrath,
who received the second and third highest payments of any
Local 82 members for the Atlantic job, also testified that
Burhoe called them to offer them work on the job. (Exs.
294, 304; Ex. 132 at 9; Ex. 133 at 8-9) According to
payroll records, Atlantic paid Burhoe’s father, Maguire
$5,350, and Burhoe’s close friend Greene $3,100. (Exs. 294,

304) It paid Burhoe $4,600. (Exs. 294, 304) Burhoe’s

1“ Burhoe claimed that he found out about the Atlantic job from

Local 82 member John Petrillo. (Ex. 7% at 74) According to payroll
records Atlantic produced in response to a subpoena, Petrillo did not
work the Atlantic job. (Exs. 169 and 294)
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friend John Brassil received the most work of any Local 82
member on the Atlantic job and was paid $6,250. (Exs. 294,
304)’ Burhoe testified that he and Brassil were friends who
had known each other since childhood. (Ex. 79 at 26)

After agreeing to supply Ginesky with Local 82 labor,
Perry did nothing to ensure that work was distributed
fairly or to members most in need of work, one of his
stated reasons for allowing Burhoe to act as a labor broker
for a non-union employer at less than contract rates.!'?
(Ex. 6 at 140, 134) When asked if Burhoe had any role with

regard to the Atlantic job, Perry pretended uncertainty

saying he thought Burhoe did.''® (Ex. 6 at 139) Perry

1z During his sworn IRB examination, Perry testified that he

announced the Atlantic job at a General Membership meeting. (Ex. 6 at
126, 133-135) Burhoe claimed that he told members to call Atlantic for
work. (Ex. 79 at 79) Burhoe admitted that he did not provide members
with a number to call to get in touch with Atlantic or its owner
Ginesky. (Ex. 79 at 81) Burhoe claimed that he put out a list and told
members at the meeting to sign the list if they were interested in
working the Atlantic job. (Ex. 79 at 79) Burhoe claimed no members
wanted to work the job. (Ex. 79 at 80)

The minutes of the September 20, 2009 general membership meeting
reflected that the Atlantic job was discussed only after member Dave
Lefebvre raised the question of how members could work the job. (Ex.
302) According to the minutes, after Lefebvre raised the Atlantic job,
Perry told the members “to call Atlantic for work.” (Ex. 302) There was
no announcement of the job by Perry. (Ex. 302) Despite the detailed
reference to Atlantic in the minutes, there was no reference to Burhoe
putting out a list for members who wanted to work the Atlantic job to
sign. (Ex. 302)

1 According to Burhoe, he first met Ginesky after Local 82 member
John Petrillo called Burhoe and told Burhoe that Ginesky wanted to use
Teamster workers. (Ex. 79 at 74) As noted above, Burhoe’s contact with
Ginesky started after Perry contacted Ginesky immediately after
speaking to Burhoe on September 17, 2009, just prior to the
commencement of the Atlantic job.
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testified that he believed Burhoe knew Ginesky and helped
Ginesky obtain labor. When asked why he thought that,
Perry responded, “Just the talk and, you know.” (Ex. 6 at
139-140) From the sequence of telephone calls among
Ginesky, Perry and Burhoe on September 17, 2009, it is
clear that Perry discussed the Atlantic job with Burhoe and
arranged for Ginesky to secure labor through him. (Exs.
128, 244, 300-301, 303)

Perry claimed to have allowed Ginesky to avoid the
terms of the Local’s collective bargaining agreements to
allow unemployed movers to get the work. (Ex. 6 at 134)
Perry claimed that after hearing that Burhoe was involved
in the selection of members to work the Atlantic job, he
did not speak to Burhoe about the Atlantic job at all.?®®

(Ex. 6 at 139-140) Yet, during the applicable period,

m At least ten individuals who worked the Atlantic job were never

Local 82 members, although Perry claimed that he wanted the work for
Local 82 members. (Exs. 222, 225, 294, 304; Ex. 6 at 126-131) These ten
individuals included Burhoe’s brother John Bowden, Darin Bufalino,
Richard Burke, Shamia Christian, John Fidler, Mike Habitch, Quinn
Hennessy, Greg Lowe, William McLaughlin, and Greg Sullivan. (Exs. 222
and 225; Ex. 79 at 11-12)

113 When asked how the Local was involved in the Atlantic job, Burhoe
responded,

We did the work. We took work away from carpenters. As far as
the Local 82, there was no stamp of Local 82 on that. This was
just, hey, there’s work. If you’re hungry and you want it, here
it is. It wasn’t kept for the good old boys.

(Ex. 79 at 86) Burhoe’s claim that the Local was uninvolved in the

Atlantic job does not match the facts, including Perry’s admissions and
the discussion at the membership meeting.
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Perry’s cell phone records reflected 134 phone calls
between himself and Burhoe in the 77 days between September
19, 2009 and November 27, 2009. (Exs. 127-129; Ex. 373)

5. Perry Permitted Atlantic to Undercut Local 82

Contracts and Did Not Attempt to Organize
Atlantic

Section 4 (A) (2) of the Local’s Bylaws provided that
one of the Local’s objects was “to engage in organizing
workers to provide the benefit of unionism to all workers
and to protect and preserve the benefits obtained for
members of this organization.” (Ex. 245 at 1) Perry did not
attempt to negotiate a contract with Ginesky or have him
subcontract the job to a union employer as Ginesky had done
in the past. (Ex. 6 at 128) According to Perry, there were
no negotiations over wages or other collective bargaining.
(Ex. 6 at 128-130) Perry stated that the members as
individuals agreed to what Ginesky offered. (Ex. 6 at 129-
130)

The Local 82 members who worked for Ginesky testified
that their work included dismantling office cubicles,
loading the dismantled cubicles onto dollies and moving
them out of the Prudential building and loading Ginesky’s
trucks. (Ex. 133 at 9-12; Ex. 132 at 11-15; Ex. 57 at 31-

37; Ex. 79 at 74-75, 105-106) It appears that Local 82

employers, including Casey and ABC, had bid on this work,
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which was covered by a Teamster contract. (Ex. 170 at 1;
Ex. 112 at 6-7, 28-29) By cutting Ginesky’s costs, Perry
helped Atlantic do the job for less than a Local employer
would have cost. Pursuant to its collective bargaining
agreement with Local 82, Casey would have paid the Local 82
contract wage, which started at between $21.32-$22.12 per'
hour for straight time, plus overtime, and almost $15.00
per hour in benefit fund contributions.!!® (Ex. 170 at 3;
Ex. 40) Casey would have hired the Local 82 members on its
17 member seniority list. (Exs. 170 at 2; Exs. 40, 50)
These members would have been guaranteed certain benefits,
such as a guaranteed eight hour day and overtime. (Ex. 40
at 21-22) The members Ginesky hired through Perry and
Burhoe did not receive these benefits. (Ex. 79 at 78, 82-
83)

Instead of subcontracting through a Local employer, as
it had in the past, Atlantic directly contacted Perry to
obtain Local 82 workers outside of seniority lists and to
work for a cheaper wage package than the Local’s contracts
required. (Ex. 6 at 126-131; Exs. 128 and 300) In response

to a subpoena, Atlantic produced its payroll records, which

116 The collective bargaining agreements required that employers

contribute $8.44 per hour worked to the Health and Welfare Fund, $5.76
per hour worked to the New England Teamsters and Trucking Industry
Pension Fund, and .60 per hour worked to the Savings and Investment
Fund. (Ex. 40 at 27, 29 and 31)
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consisted of copies of checks issued by “Alan Ginesky D/B/A
525 Beach Nominee Trust.” (Exs. 169 and 294) 1In response
to the subpoena, Atlantic stated that it did not issue W-
2’s and that the Local 82 members were paid as independent
contractors. (Exs. 169 and 294) Ginesky wrote that members
were paid $25-30 per hour for hours worked. (Exs. 169, 294)
The higher rate Deamicis, the head of the Strike Unit, said
he was paid was not disclosed. (Exs. 169, 294)

According to records the Chief Investigator obtained,
pursuant to subpoenas, from the Local 82 Health and Welfare
Fund, the Local 82 Savings and Investment Fund, and the New
England Teamsters and Trucking Industry Pension Fund,
Atlantic did not make benefit contributions on behalf of
any Local 82 members who worked for Atlantic between
September and December 2009. (Ex. 88; Exs. 295-296) A
Teamster employer would have paid over $23,000 to the two
Local Funds of which Perry was a Trustee. (Ex. 305; Ex.
294; Ex. 40 at 27, 29, 31) 1In addition, a Local 82
employer would have paid $14,838.61 to the New England
Teamsters and Trucking Industry Pension Fund. (Ex. 305; Ex.
294; Ex. 40 at 29) Perry assisted Atlantic to complete the
job with at least a $37,000 cost advantage over Teamster
employers.

6. Perry’s Claims
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a. Perry Wanted to Prevent the Carpenters from
Getting the Work

Perry claimed during his sworn IRB examination that he
was willing to have Local 82 members work a non-union job
for Atlantic at below contract rates to prevent the
Carpenters from getting the work pursuant to their
contract. (Ex. 6 at 126-128) Perry testified as follows,

We have this ongoing dispute with the carpenters

union. They steal our work all the time. And so

whatever chance we get to get some work, we’ll do the

same thing. And this partition work was something

that the carpenters wanted, and we ended up doing it.
(Ex. 6 at 126-127)

The explanation does not make much sense since
Teamster employers and members both agree the work was
within the Local’s jurisdiction. (Ex. 170; Ex. 112 at 28-
29; Ex. 30 at 15, 24) 1In any event, if that dubious
explanation was the case, by causing Local 82 members to
work as non-union workers for less compensation than
Teamster contracts provided to undercut the Carpenters
Union, Perry, who had an International position, undermined
the IBT objectives. Under Article I, Section 2 of the IBT

Constitution, one of the objects of the IBT is

.to provide financial and moral assistance to
other labor organizations or other bodies having
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purposes and objectives in whole or in part similar or
related to those of this organization.®!’

(Ex. 1)

Perry and Burhoe engaged in a scheme with a non-union
employer to undercut Local 82 members and employers with
Teamster contracts and as well as another union’s members.
Indeed, Perry acted as a labor broker who supplied a non-
union employer with workers for less than contract wages,
which Perry, as the Local’s principal officer, had
negotiated with the employers. There was no union purpose
for what Burhoe and Perry did.

b. Perry Falsely Claimed the Atlantic Job Was Not
Within the Local’s Jurisdiction

Perry’s claim that the dismantling of partitions and
their removal to Atlantic’s truck was not within the
Local’s jurisdiction is not consistent with the Local’s
broad charter from the IBT. (Ex. 2) Moreover, it also does
not appear to be consistent with the Local’s previous

interpretations of its jurisdiction.

17 In addition, Article I, Section 2 of the IBT Constitution

provided,

The objects of this International Union are also to secure
improved wages, hours, working conditions, and other economic
advantages through organization, negotiations and collective
bargaining.

(Ex. 1)

Section 4(A) (2) and (3) of the Local’s Bylaws had provisions similar to
the IBT Constitutional provisions referenced above. (Ex. 245)
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For example, the Local’s May 2008 General Membership
meeting minutes indicated that ABC Moving, a company under
contract with Local 82, was handling the dismantling of
partitions at 52 State Street, another building in downtown
Boston. (Ex. 306) In addition, according to Boyce’s
affidavit, the dismantling of partitions and their removal
was work that Casey, a company under contract with Local
82, handled in the past with Local 82 members. (Ex. 170)

In a sworn statement to the IRB dated July 2, 2010, in
explaining his failure to organize Atlantic, Perry stated,

It is my belief that the Union could be accused of

committing labor law violations through recognition

and execution of an agreement prior to there actually
existing a workforce and normal operations for work.

Pre-hire agreements, except in closely circumscribed

areas such as the construction trades, are expressly

forbidden under the Act [National Labor Relations

Act]. . .If the Union sought to establish a collective

bargaining relationship with Atlantic Liquidators or

any other liquidators, the Union would be required to
petition for an NLRB conducted election. By the time
such a petition would be processed, the job, in all
likelihood, would be over.
(Ex. 248 at 1-2) Perry’s concern expressed in his July 2,
2010 letter to the IRB seems inconsistent with the Local’s
past practice. (Ex. 248) As noted above, Local 82 has
required employers that did not have collective bargaining
agreements with the Local, such as Demers, to enter into

agreements with the Local or with employers under contract

with the Local, such as Union Payroll, before anyone had
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been hired. (Ex. 6 at 89-90) As discussed above, Local 82
members and Perry instructed Demers, a company that did not
have a contract with the Local and had not expressed any
interest in hiring Local 82 members, that it was required
to hire Local 82 members, pay Local 82 contract rates and
make the contractually required benefit contributions. (Ex.
6 at 89-90) Demers was referred to Union Payroll for that
purpose. (Ex. 6 at 89-90)

Similarly, as Perry admitted during his IRB sworn
examination, the Local did not hold contract ratification
votes for several trade show employers that only had work
“every six months.” (Ex. 6 at 62) 1Instead, without
obtaining members’ approval and without the promise of
future work, the Executive Board allegedly approved these
contracts. (Ex. 6 at 62) For example, as Perry
acknowledged during his sworn examination, he signed the
Arata collective bargaining agreement covering the period
April 1, 2009-March 31, 2012 without membership approval.
(Ex. ©& at 61-62; Ex. 184) Nor was the alleged Executive
Board approval of the Arata contract reflected in the
minutes. (Ex. 346) Similarly, the Local produced
collective bargaining agreements for trade show employers
Shepard and Boston Show Services, covering the period April

1, 2009 to March 31, 2012. (Exs. 36 and 38) These
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contracts were not presented to the Executive Board or to
the members for approval before Perry signed them on behalf
of the Local. (Exs. 346; Ex. 6 at 57-60)

Atlantic had subcontracted through IBT employers in
the past. With Burhoe on board, Perry abandoned that
practice and schemed to have Local 82 members work for less
than contract compensation.

c. Perry Falsely Claimed He Agreed to Provide Labor
to Atlantic, a Non-Union Employer, To Secure Work
for Unemployed Movers

Perry claimed during his sworn examination that he
intended the work for Atlantic to go to out of work movers
in Local 82. (Ex. 6 at 134) His alleged concern for Local
members was contradicted by what he did. Perry did not
ensure that the work on the Atlantic job went to out-of-
work movers. (Ex. 6 at 134) Instead, he gave the privilege
of awarding work to Burhoe who did what he always did when
Perry put him in that position.

Perry’s false claim of concern for unemployed members
is also found in contemporaneous statements he made to a
Local Executive Board member, apparently designed to lull
him into inaction. (Ex. 30 at 27) According to Local 82

Trustee Murphy, Perry told him that Perry was trying to get
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out of work movers to do the ligquidator’s dismantling and
moving. (Ex. 30 at 27)

Trustee Murphy, who was a steward for Spry Moving
Company, testified that he called Perry and asked if Perry
was going to get unemployed movers to work the Atlantic
job. (Ex. 30 at 27) According to Murphy, Perry responded,
“Yeah, who do you have in mind?” (Ex. 30 at 27)118 That
appears to have been the complete extent of Perry’s efforts
to get work to the unemployed members he was allegedly
trying to help. After calling Perry, Trustee Murphy
referred four members who were employed by Spry Moving
Company, including Murphy’s son, Daniel Murphy (“D.
Murphy”), Michael McMahon, Dennis Disharoon, and Tom Lee.!!®
(Ex. 30 at 16, 26-27) Murphy contacted Ginesky directly
and asked that his son, D. Murphy, be put on the job. (Ex.
30 at 16-17)

Indeed, the work was not reserved for out of work
movers as Perry claimed. Deamicis, who worked on it, had

more total hours worked than any other Local member for the

g In addition, Perry claimed that he announced the job at a

membership meeting. (Ex. 6 at 134) There is no support for that in the
minutes which have a detailed discussion of Atlantic. (Ex. 302)

119 According to Atlantic’s payroll records, by checks dated
September 25, 2009, Atlantic paild Disharoon and D. Murphy $450 and
McMahon $750. (Exs. 294 and 304) In addition, Atlantic paid Lee a
total of $1,200, $750 by check dated September 25, 2009 and $450 by
check dated September 30, 2009, (Ex. 294)
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year and was on the seniority list for GES, a trade show
employer. (Ex. 60 at 38; Exs. 22, 100 and 100A) Nor was
Burhoe’s father, Maguire, an out of work mover. (Ex. 83 at
23-29) Maguire had been released from incarceration
approximately two months prior to the commencement of the
Atlantic job. (Ex. 83 at 19-20; Ex. 170) He deposited his
withdrawal card and reactivated his membership on September
4, 2009, three weeks before he received his first paycheck
from Atlantic. (Ex. 83 at 19-20; Exs. 84, 294 and 304) 1In
September 2009, after being referred by Burhoe, Maguire
also worked 153 hours for trade show employers Arata and

Shepard. ?°

(Exs. 89-90) 1In September 2009, Maguire was
paid approximately $7,092 for his work for the companies to
which Burhce had referred him. (Ex. 88-90, 184, 307, 349)

J. Lack of Financial Controls at the Local

1. The Local Trustees Did Not Perform Their
Constitutional Duties

It appears that the Local Trustees failed to perform
their duties under the IBT Constitution. Because of that
failure, Perry was the sole check on himself as the Local’s
only full-time officer. The Local’s bookkeeper was Perry’s

daughter. (Ex. 6 at 43-44) As detailed below, the Trustees

120 Maguire was paid $1,700 for his work with Atlantic in September.

(Exs. 294 & 304) 1In September 2009, when Burhoe worked 153 hours for
trade show employers Shepard and Arata, Shepard and Arata paid Maguire
a minimum of $5,392.00. (Exs. 88-90, 184, 307, 349)
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did not verify the Local’s bank balances or review the
Local’s books as the IBT Constitution reguired.

Pursuant to Article X, Section 8 (b) of the IBT
Constitution, Local Union Trustees “must sign the books of
the Local Union if the Trustees have found them correct and
the bank balances verified.” (Ex. 1) Trustees Logan,
Murphy, and Dizoglio all testified that, in general, they
only signed the Trustees reports to be filed with the
International that were already <completed when they
received them from Secretary-Treasurer Perry. (Ex. 28 at
36; Ex. 29 at 14-15; Ex. 30 at 37-39) Perry’s cousin
Trustee Dizoglio admitted, “I’ve never checked the balance.
I go by what’s in the report.” (Ex. 28 at 36) Trustee
Murphy admitted that he had never reviewed any Local 82
bank statement and testified that he did not know where
Local 82’s bank accounts were located. (Ex. 30 at 37-41) He
also testified that the Trustees did not review any backup
documentation to verify the figures listed on the completed
Trustees reports. (Ex. 30 at 37-38) He did not know who
prepared the reports the Trustees reviewed. (Ex. 30 at 37)
Trustee Logan testified that he reviewed only whatever the
Local gave him. (Ex. 29 at 14-15) The Trustees merely
rubber stamped what Perry and his subordinates presented to

them and did not perform their required duties.
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2. The Local Allowed Deamicis, a Suspended Member,
to Participate in Local Affairs, Even Reimbursing
Deamicis’ Dues While He Was Not a Member in Good
Standing and Owed a Fine to the Local

In April 2005, Local 82 member Deamicis was suspended
from membership for a period of one year and fined $3,000
based upon a disciplinary charge Perry filed against him.
(Ex. 60 at 60-64; Exs. 95-98) As discussed below, the
Local failed to ensure that Deamicis paid the fine. (Ex. 60
at ©62) Under Section 21(B) (3) of the Bylaws and Article
XIX, Section 10(d) of the IBT Constitution, he remained
suspended until his fine was paid. (Ex. 245 at 26; Ex. 1)
Yet, while a portion of the fine remained unpaid, and as a
consequence Deamicis was not a member in good standing
under the Bylaws and the IBT Constitution, the Local had
Deamicis represent it as Chief Steward and reimbursed him
for his dues for acting as Chief Steward. (Ex. 60 at 64;
Exs. 202 and 347)

On April 8, 2005 Secretary-Treasurer Perry charged
Deamicis with bringing reproach upon the Local and injuring
the members by personally benefiting from steering work to
himself and away from Local 82 members by pretending he was
a business agent. (Ex. 96-98; Ex. 60 at 60-62) After a

hearing before the Local 82 Executive Board, on April 28,

2005, Deamicis was fined $3,000 and suspended from
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membership for a period of one year. (Ex. 60 at 61-62;
Exs. 61 and 98)

Just over a vyear after Deamicis’ suspension from
membership should have been completed if his fine had been
fully paid, but while his fine remained unpaid, Secretary-
Treasurer Perry began appointing Deamicis as Chief Steward.
(Exs. 98-99; Ex. 6 at 74, 137-139; Ex. 95) At the time,
under the Bylaws and the IBT Constitution, Deamicis’
suspension continued and he was not a member in good
standing. (Ex. 245 at 22; Ex. 1) Despite Deamicis not
being a member in good standing, Perry regularly permitted
Deamicis to attend the Local’s General Membership meetings.
(Exs. 344, 348) In addition, on at least two occasions in
2007, Deamicis, who has never been an Executive Board
member, attended Executive Board meetings. (Exs. 365-366)
Also, in October 2007, Deamicis served as an alternate for
then Vice President Frederick Perry during the Executive
Board hearing on the charge Callahan brought against Joe
Wright. (BEx. 111) In addition, in 2009, while Deamicis was
still suspended under the Local’s Bylaws, he represented
the Local as a member of the GES contract negotiation
committee. (Ex. 60 at 66) Perry also allowed Deamicis to
attend all ratification votes on contracts in the trade

show industry. (Ex. 60 at 52-54)
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In 2007 and 2008, Chief Stewards were reimbursed for
their dues payments on a gquarterly basis. (Exs. 201-202,
347) In 2009 and 2010, Chief Stewards were reimbursed for
their dues payments on a yearly basis. (Ex. 14 at 33-34;
Ex. 202) Between December 27, 2007 and December 18, 2009,

Deamicis received approximately $2,123.00 from Local 82 in

dues reimbursements. (Exs. 202 and 347) Throughout this
time, part of his fine remained unpaid. (Ex. 60 at 62-64;
Ex. 95)

During his June 7, 2010 IRB sworn examination,
Deamicis admitted that at that date he still owed the Local
a balance of $800 on the fine, which had been imposed over
five vyears ©prior to the date of Deamicis’ sworn
examination. (Ex. 60 at 62-64) As of August 6, 2010,
Deamicis’ last payment on the fine was $100 on September
26, 2006. (Ex. 95) Deamicis claimed that he discussed his
failure to pay the fine with Perry in December 2008 after
the IRB’s investigation began. (Ex. 60 at 63-64) Thus,
both were reminded of the longstanding delinquency.
Despite the express Bylaws and Constitutional prohibition,
Deamicis continued to act as a member in good standing.
(Ex. 387)

Perry, the Local’s only full-time officer whose

daughter was the Local’s bookkeeper, claimed that he was
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not aware that Deamicis had not paid the fine in full until
the IRB requested Deamicis’ dues record from the TLocal.
(Ex. © at 44, 137-138) The IRB requested Deamicis’ dues
record in July 2009. (Ex. 358) According to Perry, upon
becoming aware that Deamicis had not paid the fine, Perry
told Deamicis that “it came up that he didn’t pay it.” (Ex.
6 at 138) Consistent with his ignoring other Bylaw and IBT
Constitutional obligations, Perry testified that he did not
require Deamicis to commit to any payment schedule then
'because, according to Perry, “it wasn’t a big issue.” (EX.
6 at 139) According to Deamicis, when Perry questioned him
about the fine, Deamicis responded, “I'm going to get to
it.” (Ex. 60 at o4) Deamicis testified that Perry
responded, "“Okay, Jim.” (Ex. 60 at 64) As of August 6,
2010, a year after Perry had learned it was delinquent,
Deamicis had not paid the fine. (Ex. 95; Ex. 60 at 63-064;
Ex. 358) Perry had taken no steps to collect it and
continued to act in defiance of his obligations.
K. Without a Written Cost-Sharing Agreement and Any
Factual Basis to Support the Allocations, The
Union Trustees on the Local Funds, Despite
Repeated Notice of their Obligations, Allowed the
Benefit Funds to Subsidize the Local
1. Overview

Local 82 and Local 122 share office space in a rented

trailer at 348 D Street in Boston. (Ex. 6 at 30) The rent
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is 86,666.67 per month. (Ex. 381) Each Local is liable for
half. (Ex. 6 at 30) Local 82 has two affiliated benefit
funds, the Local 82 Health and Welfare Fund and the Local
82 Savings and Investment Fund (together, “Funds”). (Exs.
8-11) The Funds each pay $1,000 per month to Local 82 as
their alleged allocation. (Ex. 309; Ex. 6 at 30) 1In
response to a document request from the Chief Investigator,
the Local explained the arrangement as follows:
costs are shared in the following manner: the rent is
about $3,300 per month; the H&W Fund pays $1,000; the
S&I Fund pays $1,000; the Union pays the rest. All
tenants have access to two conference rooms fully
equipped with table and chairs and telephone
conference facilities; a full reception area,
shoveling services, a full kitchen with sink, full
refrigerator, freezer, coffee and tea machine,
bathrooms, c¢leaning services, copy machines, fax

machines, receptionist, internet, wireless, extensive
parking, and the Local pays the utilities.

(Exs. 309-310)

In addition to paying a portion of the Local’s rent,
the Funds also paid the salary of a Local employee. As
detailed below, for the period from November 2007 to August
2009, current Local 82 office manager Susan McGuinness
(“McGuinness”), whose salary the Funds paid, regularly
performed work for the Local.'?! (Ex. 159 at 25, 16-18;

Exs. 202, 368)

12 Between November 2007 and September 2009, McGuinness received two

payroll checks from the Local: one on December 17, 2007 for $400 and
one on October 16, 2008 for $160. (Exs. 202 and 368)
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Local 82’s principal officer Perry and Geary, its
President, both serve as Trustees of each Fund. (Ex. 15 at
9-10, 12; Ex. 6 at 18-19) Article II, Section 2(b) (5) of
the IBT Constitution requires members who serve as
fiduciaries to a benefit plan to ensure that the “Local
Union or other subordinate body pays its fair share for any
services or facilities it shares with the plan. . .” (Ex.
1) As discussed below, in violation of their fiduciary
duties to both plans, Fund Trustees Perry and Geary failed
to ensure that the cost-sharing among the Local and its
funds was fair. They allowed the Funds to both pay more
than appears was reasonable for rent and to pay a Fund
employee who performed work for the Local. They violated
their fiduciary obligation to the Funds. Moreover, despite
repeated notices, the Local 82 Executive Board ignored the
explicit IBT requirement that a cost sharing arrangement
between the Local and the Funds be in writing and supported
by scientific studies from an independent adviser.

2. Local 82 Affiliated Benefit Funds

Local 82 has two affiliated Benefit Funds: the Local

82 Savings and Investment Fund and the Local 82 Health and

Beginning in September 2009, after the IRB’s investigation began,
the Local began to pay McGuinness $25 per hour for her Local work. (Ex.
159 at 17; Exs. 202 and 368)
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Welfare Fund.'®® (Exs. 8-11) The Union Trustees for each
Fund are Perry and Geary. (Exs. 10 & 11)

Michael Ross (“Ross”), a CPA, was the accountant for
the Local and for both Funds. (Exs. 10-11) Kathryn and
Terence Noonan of Nocnan and Noonan, were the attorneys for
the Local and for both of its affiliated Funds. (Ex. 6 at
39; Ex. 15 at 189-20)

a. Health and Welfare Fund

The Local 82 Health and Welfare Fund became effective
February 1, 2004, and was restated February 1, 2008. (Ex.
11) The Local 82 Health and Welfare fund provides Local 82
members with health, dental, vision and life insurance
benefits. (Ex. 11 at 4) The Health and Welfare Fund
covered Local 82 members, Local 82 employees, and Fund
Office employees who met certain minimum hour
requirements.'®® (Ex. 11 at 8)

According to the Health and Welfare Fund’s 2007 Form

5500, signed July 14, 2009, the Fund had net assets of

122 Pursuant to the Local’s collective bargaining agreements, Local

employers also contribute to the New England Teamsters and Trucking
Industry Pension Fund. (Exs. 31-33, 40-42)

123 In order to be eligible for coverage for the period February 1-
July 31, a member must have a minimum of 600 hours contributed on his
or her behalf in the previous June 1l-November 30 period. In order to
have coverage during the period August 1-January 31, a member must have
a minimum of 600 hours contributed on his or her behalf during the
previous December 1- May 31 period. (Ex. 11 at 8) The Local and Fund
employees were required to work at least 20 hours weekly in order to
receive benefits. (Ex. 11 at 8)
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$9,072,254 and 272 participants. (Ex. 9) This was down
from 358 participants in the previous reporting period.
(Ex. 311) The Fund’s administrative expenses totalled
$193,257. (Ex. 9)

The Employer Trustees are George Slattery III of
Freeman Decorating Company and Rita MacMunn of Boston Show
Services, Inc. (Ex. 11 at 3) The Health and Welfare Fund
had three employees, including Perry’s daughter-in-law
Eleanor “Nori” Perry (“E. Perry’”), who worked primarily
from her home. (Ex. 6 at 20-21, 31-32) The other Funds
employees were Denise Knight (“Knight”), and Susan
McGuinness, who was also the Local’s Office Manager. (Ex. 6
at 20-21; Ex. 15 at 23—24; Ex. 159 at 7, 18)

b. Savings and Investment Fund

The Local 82 Savings and Investment Fund became
effective on April 1, 1994. (Ex. 10 at 3) The Savings and
Investment Fund is a discretionary contribution retirement
pension plan. (Ex. 10 at 2) According to the Savings and
Investment Fund’s Form 5500 for 2007, which was filed on
July 14, 2009, the Savings and Investment Fund had 985
participants, including 924 active participants and sixty-
one retired or separated participants entitled to future
benefits and had net assets of $25,432,910. (Ex. 8) The

Fund’s administrative expenses totalled $140,198. (Ex. 8)
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The Savings and Investment Fund’s Union Trustees are
Perry and Geary. (Ex. 6 at 19; Ex. 15 at 12, 14; Ex. 10)
The Savings and Investment Fund’s Employer Trustees are
Anthony Floreano of Freeman Decorating Company and James
Callahan of J-Cal Pro. (Ex. 159 at 25; Ex. 6 at 19) The
Savings and Investment Fund has two employees, Perry’s
daughter-in-law E. Perry and McGuinness. (Ex. 8; Ex. 159 at
8, 16)

3. The IBT’'s 2000 and 2006 Advisories and Policy
Manual Regarding Sharing of Administrative
Expenses

On June 12, 2000, the IBT issued an advisory to all
Locals regarding the sharing of administrative expenses
with Benefit Funds. The IBT advisory stated:

It has come to the attention of the International
Union that some Local Unions and other Affiliates may
not be in compliance with provisions of federal law
that strictly 1limit the circumstances in which ERISA
plans (such as Health & Welfare and Pension Plans) can
make payments to a Local Union or other Affiliate for
services such as rent, claims administration,
bookkeeping and the like.

The Employee Retirement Income Security Act (ERISA) is
the federal law which regulates Health & Welfare and
Pension plans. ERISA prohibits these plans from
paying for services provided by a Local Union or other
Affiliate except in very limited circumstances. Many
Local Union officers also serve as Plan Trustees.
Violations of these ERISA provisions can lead to
serious civil and criminal penalties. The Independent
Review Board has also cited improper payments from
Plans to Local Unions and to individual Local Union
officers as grounds for recommending both trusteeship
and charges against the officers involved.
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While cost-sharing agreements are not prohibited, they
must be fully documented and objectively justified.
This generally means a careful study of the
arrangement that conclusively demonstrates that any
payments the ERISA Plan makes to the Local Union are
for necessary services at a reasonable cost.

(Ex. 314)

Subsequently, in approximately October 2000, the IBT
issued a Manual to all Locals entitled, “Local Union
Financial and Administrative Policies and Procedures,”
("“Manual”). (Exs. 314-315) This included a copy of the
June 12, 2000 advisory. (Exs. 314-315) Section 31 of this
Manual set forth requirements concerning the sharing of
administrative expenses with the Benefit Funds. (Exs. 314-
315) This section referred to the June 2000 advisory. (Ex.
315) Section 31 stated “[wle urge you to read the advisory
very carefully. . .” (Ex. 315) The Manual further stated:

If your Local Union is sharing administrative expenses

with one or more of your Local Union’s Benefit Funds,

it is imperative that you have a scientific study of
the cost-sharing arrangement made each calendar year.

The cost sharing agreement must be approved by both

the Local Union Executive Board and the Board of

Trustees for the Benefit Fund.

If your Local Union is sharing administrative expenses

with a Local Union Benefit Fund(s), please insert a

copy of the latest agreement and the approval behind

this tab. Also insert a copy of each of the
scientific studies used to support the allocation

percentages used.

(Ex. 315)
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Perry admitted receiving an advisory from the IBT
concerning cost sharing. (Ex. 6 at 28-29) As shown below,
he, Geary and their advisers ignored it.

On June 17, 2003, the IBT’s General Secretary-
Treasurer issued a notice to all Local Unions and Joint
Councils regarding cost-sharing arrangements. (Ex. 316)
This notice referenced the 2000 advisory discussed above
and noted that, “all Allocated Services must be supported
by an appropriate Cost Sharing Arrangement and by an
Allocation Study that properly identifies all costs that
can be legally allocated.” (Ex. 316) The 2003 notice
reiterated that “. . . the study to determine costs to be
allocated must be properly documented and should be
conducted by an independent third party.” (Ex. 316)

Furthermore, on April 10, 2006, the’IBT’s General
Counsel issued an “Updated Advisory Regarding Cost Sharing
Arrangements between Affiliates and Related Trust Funds.”
(Ex. 317) This updated advisory, which was sent to all
Local Unions and Joint Councils, referenced both the 2000
and 2003 notices and provided copies of the earlier
advisories. (Ex. 317) The 2006 updated advisory stated the
following:

Trust fund assets may not be lawfully used

to subsidize a Local Union’s payroll or other
expenses.
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It is permissible for a Local Union and related
Trust Funds to share the reasonable costs of
office space, equipment, and supplies, as well as
personnel performing work for both entities,
provided the arrangement is fully documented and
objectively justified in a way which ensures that
Trust Fund assets are being used only to provide
benefits and to pay for legitimate Trust Fund
expenses. There should, however, be an
independent analysis of the arrangement which
conclusively confirms that payments from the
Trust Funds to the Local Union are only to
reimburse the Local Union for legitimate and
reasonable Trust Fund expenses.

(Ex. 317) This updated advisory recommended that union
officers and Fund Trustees take several steps to ensure
that cost sharing arrangements are appropriate. (Ex. 317)
These actions included the following:

1. Consult with counsel and other experts

to establish a written cost sharing agreement
and/or to ensure that the existing cost sharing
agreement providing for payments from a Trust
Fund(s) to the affiliate is in compliance with
applicable law.

2. Counsel and accountants should be retained
by the Trust Funds to verify that written cost
sharing agreements between Trust Funds and
affiliates are in compliance with applicable law.
These professionals should be independent and
unaffiliated with counsel and accountants who
regularly perform legal and accounting services
for the affiliate.

* * *

4. A written cost sharing agreement between the
Funds and the affiliate should be executed which,
among other things, confirms that the allocation
of costs to the Funds by the affiliate must be
reasonable and necessary to establishing and
operating the Funds, and which provides for
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verification by an independent accountant at
reasonable intervals. A sample cost sharing
agreement between an affiliate and a Fund is
attached as Exhibit A.

(Ex. 317)

During his IRB sworn testimony, Perry recalled that he
had received at least one advisory concerning cost-sharing,
but claimed, “I didn’t think it was an issue.” (Ex. 6 at
28-29) President and Fund Trustee Geary, who was a Local
82 Trustee when the Local Union Financial Policies and
Procedures Manual was issued, testified that he was not
familiar with the Manual and stated that he had never read
any advisories or letters from the IBT concerning cost
sharing agreements. (Ex. 15 at 27)

In addition, Perry and Geary were specifically put on
notice when in 2003 and again in 2007, IBT auditors
directed Local 82 to comply with the Financial Policies and
Procedures Manual.®* (Exs. 318-319) Despite the auditors’
explicit directions and the requirements set forth in the
Manual, Perry still continued to fail to do what was
required. Moreover, Geary, who assumed the office of
President and Fund Trustee in 2005, also failed to act

after the Local received notice in 2007. (Ex. 319)

124 During the 2003 audit, Geary was a Local 82 Trustee, but was not

a Trustee of either of the Benefit Funds. (Ex. 15 at 10-12)
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The Local’s Executive Board never approved a written
cost sharing agreement between the Local and the Funds.
Nor did the Executive Board require that the cost sharing
arrangement be supported by scientific studies. 1In
addition, the Funds Trustees never approved any cost
sharing agreements. Despite explicit instructions and
being reminded of those obligations, Perry and Geary
willfully breached their duties to the Funds and their
obligations under the IBT Constitution by allowing the
Funds to subsidize the Local.

They ignored all alerts to comply. On April 14, 2008,
IBT General Secretary Treasurer C. Thomas Keegel (“Keegel”)
sent a letter to Secretary-Treasurer Perry to address
issues related to the International’s audit of Local 82
covering the period April 1, 2003 through October 31, 2007.
(Ex. 320) In the letter, Keegel requested that the Local
advise his office as to what actions the Local had taken to
comply the auditor’s instructions. (Ex. 320) According to
Keegel’s letter,

The Auditor instructed the Local that the completion

and maintenance of the Manual is required and that all

items must be approved in accordance with its Bylaws

before incorporating them into the Manual where

applicable. The Local was further instructed to

reaffirm the policies at least once at the beginning
of each new term in office.
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(Ex. 320) Keegel’s letter requested that the Local advise
what, if any, corrective action the Local had taken. (Ex.
320) The Local ignored the International Secretary-
Treasurer’s requests and did not respond. (Exs. 321-322)

After the Local failed to respond to his April letter,
Keegel sent a second letter dated June 27, 2008, requesting
that the Local give the matter its “immediate attention.”
(Ex. 322) In reply to the second letter, in a letter dated
July 18, 2008, Perry stated that the Local was taking
corrective action in response to Keegel’s letter. (Ex. 323)
Perry stated, “We are working on the Financial and
Administrative Policies and Procedures Manual.”'?® (Ex. 323)
That was an empty representation.

Despite the IBT’s auditor’s explicit instructions,
Keegel’s letter, and Perry’s representation to the IBT that
the Local was working on the Manual, neither Perry, as the

only full time officer, nor anyone else at the Local ever

125 A memorandum dated June 9, 2010 from the Executive Assistant to

the General Secretary-Treasurer to an International Auditor summarized
the International’s communications with the Local following the audit.
According to the memorandum,

An audit letter was sent to Local Union No. 82 on April 14, 2008,
the Local did not respond; therefore, a second letter was sent on
June 27, 2008. The Local responded in a letter dated July 18,
2008; however all issues were not addressed and the International
sent a letter on November 17, 2009, regarding the Local’s
Statement of Assets. The Local did not respond and a second
letter was sent January 25, 2010.

(Exs. 321-322)
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completed the Administrative Policies and Procedures
Manual, which required that all cost sharing agreements be
confirmed in writing and approved by the Executive Board.
(Exs. 318-320; Ex. 323)

4. Union Fiduciary’s Code of Ethics

Article II, Section 2(b) of the IBT Constitution,
which is entitled “Union Fiduciary’s Code of Ethics”, sets
forth the duties of members who serve as fiduciaries of

union-affiliated employee benefit plans.'?® (Ex. 1) Section

126 Article II, Section 2(b) of the IBT Constitution entitled “Union
Fiduciary’s Code of Ethics” provides:

[alny member who serves as a fiduciary of an employee benefit
plan covering members or employees of the International or any of
its subordinate bodies shall pledge to follow the following Code
of Ethics with respect to his or her service as a fiduciary to
the plan.

* * *

(1) The fiduciary shall faithfully serve the best interests of
the participants and beneficiaries of the plan in accordance with
the requirements of applicable law

(2) The fiduciary shall exercise his or her duties with respect
to the plan with the care, skill, prudence, and diligence under
the circumstances that a prudent person familiar with such
matters would use acting under similar circumstances.

* * *
(5) The fiduciary shall ensure that the Local Union or other
subordinate body pays its fair share for any services or
facilities it shares with the plan, including, but without
limitation, office space, clerical and administrative staff,
telephone, and other office equipment and supplies.

* * *

(7) The fiduciary shall not cause the plan to incur unreasonable
administrative or other expenses not necessary for the
establishment or operation of the plan, in accordance with
established law.

(Ex. 1)
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2(b) (5) of the Union Fiduciary’s Code of Ethics requires
that members who serve as fiduciaries of union-affiliated
employee benefit plans “ensure that the Local Union or
other subordinate body pays its fair share for any services
or facilities it shares with the plan, including, but
without limitation, office space, clerical and
administrative staff, telephone, and other office equipment
and supplies.” (Ex. 1) 1In addition, Section 2(b) (7) of
the Union Fiduciary’s Code of Ethics states that
fiduciaries “shall not cause the plan to incur unreasonable
administrative or other expenses not necessary for the
establishment or operation of the plan, in accordance with
established law.” (Ex. 1) Perry and Geary were the Union
Trustees for both Funds. (Ex. 6 at 18-19; Ex. 15 at 9-10,
12) Despite their obligations, the Local 82 Benefit Fund
Trustees failed to perform their duties.

Indeed, Geary admitted he did not know basic
information about the payments from the Funds to the Local
for rent. (Ex. 15 at 25-27) For example, Geary testified
that he did not know the total amount that the Local
received from the Funds each month. (Ex. 15 at 25-27)
During his sworn examination, Geary, who owed a fiduciary
duty separately to each of the Funds as a Trustee as well

as to the members, testified that he was unsure of the
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current percentage breakdown among the Local and the Funds

with regard to the payment of rent. (Ex. 15 at 25-26)

Despite his obligation to ensure that the Funds did not

incur unreasonable expenses, Geary testified that he could

not even approximate the share of rent paid by the Local

and each of the Funds.'® (Ex. 15 at 25-26) Geary

acknowledged that he had never seen anything in writing

that described the division of rent among Local 82, Local

122, and the Local 82 Health and Welfare and Savings and

Investment Funds. (Ex. 15 at 26)

127

follows:
Q.

A,

L[ORN - Ol - ]

L@

During his June 8, 2010 IRB sworn examination, Geary testified as

Who pays the rent for the building or the trailer at 348 D
Street?

Local 82, Local 122, Health & Welfare Fund, and the Annuity
Fund.

What is the division of the rents?

Hmm, I don’t have exact figures there.

Do you know approximately?

I don't.

Have you ever seen anything in writing that lays out the
division of rent between Local 82, Local 122, and the Local
82 funds?

I have not.

Were you a benefit fund trustee when Local 82 moved into
its offices at 348 D Street?

I was.

Do you know if any analysis was done concerning the
allocation of rent between Local 82, Local 122, and the
funds?

I don’t.

Do you know if the funds - if either the Local 82 Health &
Welfare Fund or the Local 82 Savings & Investment Fund
employed any professionals to conduct studies to determine
whether or not the splitting of the rent was beneficial to
the funds?

I don’t.

Do you know if Local 82 hired any professionals to do an
analysis?

I don’t.

(Ex. 15 at 25-26)
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A.

In response to a subpoena District Court Judge Loretta

Preska issued at the IRB’s request, the Funds asserted

that records of the analysis allegedly conducted to justify

the allocations had not been kept.

128 (Exs. 165, 324-325)

Perry acknowledged that prior to the IRB’s investigation,

128

When asked to clarify whether or not any studies had actually

been conducted, the Funds each produced a one page unsigned document
which stated,

(Ex.

When Local 82 decided to rent the space it presently occupies,
good faith efforts were employed to ascertain a fair and
reasonable market value for assessing and allocating costs of the
property. Local 82 was renting the space from the BCEC and then
would sublet the space to three additional tenants: Teamsters
Local 122; the Health and Welfare Fund, and; the Savings &
Investment Fund.

Before allocating costs, teamsters Local Union 82 contacted
Cushman & Wakefield for advice on whether to rent the property.
Cushman and Wakefield is a worldwide real estate and property
management firm. They are experts. Cushman & Wakefield advised
Local 82 that, among other considerations, with the business they
are engaged in, the proximity to the available work at the BCEC,
the ease of access, the ample parking, the facilities, the floor
plan, the square footage, and the security, it was a very good
deal for the Union. If anything, rent was perhaps a little below
market rate but that meant they could save money and pass the
savings along to the tenants.

Local 82 sought advice on cost sharing. Cushman & Wakefield
advised Local 82 that since Local 122 would occupy one half of
the property a fifty-fifty split was advisable. Local 82 was
advised that owing to the ample parking, the front reception area
always being occupied, the utilities, the cleaning, the
janitorial services, a full kitchen and cabinet and eat-in space,
two refrigerators, two conference rooms, two bathrooms, access to
copiers, binders, faxes, internet, and security systems, as well
as office space, all contained in one price, assessing the costs
by thirds was a good deal for the Funds, and the Local.

As advised, the agreement is as follows: Local 82 rents the
space from the BCEC. Local 122 pays 50% of the rent. Local 82
is responsible for the other 50%. Local 82’s rent is divided
into three equal shares with the two funds.

326) The Funds’ responses did not indicate that either Fund

conducted any separate analysis of the proposed cost-sharing
arrangement. Nor did they produce anything in writing concerning the
alleged advice the Local received from Cushman and Wakefield. (Ex. 326)
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neither the Executive Board nor the Fund Trustees had ever
consulted or hired a professional’to determine the
appropriate allocation of costs. (Ex. 6 at 33-34) During
his sworn IRB examination, Perry claimed that at some point
prior to the Trustees’ and Executive Board’s approval of
the cost-sharing arrangement, the Local’s attorney Terence
Noonan, who was also the attorney for both Funds, contacted
a realtor and determined that the allocations were fair.
(Ex. 6 at 34) This appeared to be a reference to what was
discussed in the unsigned documents the Funds produced.

(Ex. 326) During his sworn IRB examination, Perry admitted
that he had never spoken to the realtor, the realtor had
never visited the Local’s office, and Perry had never seen
anything in writing from Terence Noonan following his
conversation with the realtor. (Ex. 6 at 34-35)

5. Lack of a Written Agreement or Scientific Studies
Supporting the Cost-Sharing Arrangement

No written agreement between the Funds and the Local
existed. (Ex. 326) Pursuant to the IBT’s policy manual,
the Local’s Executive Board was required to approve any
cost sharing agreement. (Ex 315) The Local’s Executive
Board meeting minutes reflected that the Executive Board
approved the cost sharing arrangement during a May 17, 2006

Executive Board meeting and noted that the Funds would each
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pay $1,000 per month to the Local.*®® (Ex. 327) The
December 5, 2006 Health and Welfare Fund Trustees Meeting
minutes confirmed a conference call in which the Trustees
approved the cost-sharing arrangement.'®® (Ex. 328) The
Savings and Investment Fund Trustees Meeting minutes did
not indicate that these Trustees ever approved the cost-
sharing arrangement. (Ex. 329) In any event, there was no
written, signed agreement between the Local and either of

the two Funds, which the IBT required.!®!

129 The May 17, 2006 Executive Board Meeting minutes read:

Local 82 signed a lease for the new building. Three year lease
for $6,000 a month. Local 122 will split the building and cost.
The H&W and Annuity will pay $1,000 a month.

{Ex. 327)
130 The December 5, 2006 Health and Welfare Fund Trustees meeting
minutes read:

Confirm Telephone conference call authorizing lease from Union of
office space at 348 D St. $1,000 per month all utilities
included, use of conference rooms, use of fax, copier, telephone,
internet, custodial and maintenance services, parking.

(Ex. 328)
131 During his sworn IRB examination, Perry stated that a rental
agreement, not a cost-sharing agreement, between the Local and the
Funds had been signed, but claimed he could not recall when. (Ex. 6 at
33) In response to a subpoena issued on March 31, 2010 at the IRB’s
request, the Funds each produced identical one page letters addressed
to Perry signed by a single employer Trustee which summarized the cost-
sharing arrangement. (Ex. 326) For example, the May 11, 2010 letter
from the Health and Welfare Fund, dated after the issuance of the
subpoena, stated,

This letter will confirm that Teamsters Local 82, Savings and
Investment Fund have reached an agreement with Local 82 to rent
space at 348 D Street at the cost of $1,000.00 per month. Said
rental fee shall include all utilities, telephone service,
internet access, and use of fax, copier, conference rooms,
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Moreover, despite the IBT’s June 12, 2000, June 17,
2003 and April 10, 2006 advisories, the allocations were
not objectively supported by scientific studies. (Exs. 314,
316-317; Ex. 15 at 26-27; Ex. 6 at 36) 1In response to
subpoenas District Court Judge Loretta A. Preska issued at
the IRB’s request, the Funds claimed that the studies
conducted to justify the cost allocations were not kept.
(Ex. 165; Exs. 324-325) During his sworn IRB examination,
Perry testified that he did not think any studies or
analysis had been presented to the Fund Trustees before
they approved the cost-sharing agreement. (Ex. 6 at 36)
Perry also admitted that the Local 82 Executive Board had
not reviewed any studies or analysis of the cost-sharing
arrangement before it approved the cost-sharing arrangement
concerning rent. (Ex. 6 at 36)

Fund Trustees Geary and Perry both admitted that, at
times, while she was employed by the Funds, McGuinness
performed duties on behalf of the Local. (Ex. 6 at 23-25;
Ex. 15 at 16) No records were available to establish the

amount of time McGuinness spent on work for the Local. (Ex.

designated private office space, parking custodial and
maintenance services.

{(Ex. 326) These identical documents appear tc have been created in
response to the IRB’s subpoena, which was issued almost four years
after the cost-sharing arrangement commenced. The identical
confirmation of the cost sharing arrangement the Savings and Investment
Fund produced, which Employer Trustee Anthony Floreano signed, was not
dated. (Ex. 326)
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159 at 17, 28-29) The Funds were never compensated for the
salary they paid McGuinness who performed Local work. (Ex.
202)132

6. The Allocations Were Unreasonable

As noted above, the Fund Trustees failed to ensure
that the unsupported allocations were reasonable. As
discussed below, the allocation of rent, which required
that the Funds pay approximately two-thirds of the total
cost, was not consistent with the allocation of space at
the Local’s office. In addition, the Fund Trustees did not
require the Local to pay for clerical and administrative
work an employee who the Funds paid performed regularly on
the Local’s behalf. As discussed below, McGuinness, one of
the two Benefits Administrators, performed work for the
Local while being compensated by the Funds.

a. Unreasonable Rent Allocation

Neither the Local, nor the Funds ever analyzed the
office’s floorplan or the use of the office’s square
footage. (Ex. 6 at 34-36; Ex. 15 at 25-26) Perry testified

that the rent was split evenly among the two Funds and the

132 The 2007 IBT audit noted, “[t]lhere is not a scientific study in
effect, but upon review of the cost-sharing arrangement between Local
Union 82, Local Union 122, and Local 82 Funds, it appears that it is
fair and justifiable.” (Ex. 319) The IBT auditor did not conduct any
scientific study or analysis before concluding that the cost-sharing
arrangement appeared “fair and justifiable” (Ex. 319) Nor did she
identify the evidence on which she based that conclusion. (Ex. 319)
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Local.'*® (Ex. 6 at 30) The allocation was not consistent
with the division of office space among the two Funds and
the Local. For example, as detailed below, five Local 82
employees, including two full-time employees, worked at the
Local’s office. (Ex. 15 at 22-25; Ex. 6 at 43; Ex. 159 at
31-35) From April 2007 through April 2010, the two Funds
combined had one employee, McGuinness, who worked out of
the Local’s trailer and also performed work for the Local,
and one employee, Perry’s daughter-in-law, who split her
time between the Local’s office and her home. (Ex. 159 at
33-34)1%" Dpespite the Local having more than double the
number of employees working in the Local office than the
two funds combined, together, the Funds paid two-thirds of
the rent. (Ex. 330). Each Fund paid half of this despite
McGuiness spending most of her time on only one of the
Funds. (Exs. 330, 332-336; Ex. 159 at 17-18, 21-23)
Currently, the Local has five employees. Perry worked

full time as the Local’s principal officer and business

133 Under the original lease, the monthly rent was $6,000. (Ex. 381)

Local 82’'s $3,000 share of the monthly rent was split evenly among the
Funds and the Local. (Ex. 327) In August 2009 the monthly rent due was
increased to $6,666.67. (Ex. 381) Local 82’'s share of the monthly rent
was increased to $3,300. (Ex. 309) ©Neither the Fund Trustees nor the
Executive Board approved any changes to the cost-sharing arrangement.
(Ex. 327) ©No studies were conducted following the increase in the
rent. (Ex. 6 at 34-35; Ex. 15 at 25-26)

134 As discussed below, Fund employee McGuinness also performed work
for the Local during this period. (Ex. 159 at 17-18, 32-33, 42-43)
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agent. (Ex. 6 at 10-12) Geary testified that he worked
part-time as a business agent at the Local. (Ex. 15 at 29-
30) In addition, the Local employed Perry’s daughter,
Christine Crosby, part-time as a bookkeeper, and Megan
Sela, full-time as secretary. (Ex. 6 at 44) Susan
McGuinness worked part-time as the Local’s Office Manager.
(Ex. 159 at 7, 17) As discussed below, between November
2007 and August 2009, the Funds paid McGuinness. (Exs. 202,
368, Ex. 159 at 8, 21-34)'*° The Funds were never paid for
her time spent on Local work. (Ex. 202)

McGuinness works exclusively at her office at the
Local. (Ex. 159 at 7-8) For three years, between April
2007 and April 2010, when Knight was hired, McGuinness was
the only Funds employee who worked full time from the
Local’s offices. (Ex. 159 at 8, 33-34) E. Perry works
part-time from her office at the Local, which she shares
with Knight, and part time from her home. (Ex. 159 at 33-
34) Perry acknowledged that his daughter-in-law performed
“the majority of her work” from home. (Ex. & at 42) Local
82 Office Manager and Benefits Administrator McGuinness

testified that she could not approximate how much of E.

135 As noted above, during this time, the Local issued two payroll

checks to McGuinness, one on December 27, 2007 and the other on October
16, 2008. (Exs. 202 and 368)
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Perry’s work was done at the Local because no records were
kept.13® (Ex. 159 at 33-34)

Of the four offices at Local 82, two offices belong
solely to Local employees, one office is shared by two Fund
employees, and the remaining office is assigned to
McGuinness, who both Funds and the Local employed.
Secretary-Treasurer Perry and President Geary each have
their own office at 348 D Street. (Ex. 159 at 33-36) Local
82 employees Christine Crosby and Megan Sela, who do not
perform any work for the Funds, each have desks in the
Local’s reception area. (Ex. 159 at 35; Ex. 6 at 43-44)
Nevertheless, the Funds paid two-thirds of Local 82’s rent
without any objective basis for such allocation.

b. Susan McGuinness

In addition to working for both Funds, McGuinness is
Local 82’s office manager. (Ex. 159 at 7) According to the
sworn IRB testimony of McGuinness and Secretary-Treasurer

Perry, McGuinness works full time for the Savings and

136 In addition, E. Perry, who Perry acknowledged worked the majority

of her hours from home, is the only Fund employee who received a fixed
salary. (Ex. 6 at 42; Ex. 331) The other Fund employees were paid per
hour worked. (Ex. 331) Since October 5, 2009, the Health and Welfare
Fund has paid E. Perry a guaranteed $1,240 per week plus 40 benefit
hours. (Ex. 331) This was an increase from $1,240 for a 40 hour week
and $720 for a 20 hour week with benefits paid per hours worked, which
the Health and Welfare Fund paid E. Perry from June 5, 2009 through
October 3, 2009. (Ex. 331) Since January 1, 2008, the Savings and
Investment Fund has paid E. Perry $30 per hour with benefits paid per
hours worked. (Ex. 331) In 2009, the Health and Welfare Fund paid E.
Perry $47,800 and the Savings and Investment Fund paid her $21,850.
(Ex. 352)
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Investment Fund and part time for the Health and Welfare
Fund and the Local. (Ex. 159 at 21-23; Ex.‘6 at 22-23)

They testified that E. Perry @orks full time for the Health
and Welfare Fund and part time for the Savings and
Investment Fund. (Ex. 159 at 24; Ex. 6 at 21-22) In
addition, in April 2010, the Health and Welfare Fund hired
another full-time employee, Denise Knight. (Ex. 6 at 43;
Ex. 15 at 23-24)

According to the Form 5500s the Funds filed,
McGuinness and E. Perry are the Benefits Administrators.
(Exs. 8-9) 1In 2009, the Health and Welfare Fund paid
McGuinness $39,200 and the Savings and Investment Fund paid
her $23,520. (Exs. 332-334) In 2008, the Health and
Welfare Fund paid McGuinness $43,720 the Savings and
Tnvestment Fund paid her $14,760. (Exs. 334-336)

The Fund Trustees failed to ensure that the Local paid
its fair share for “clerical and administrative staff” as
fhe TBT Constitution required. (Ex. 1) As discussed below,
the Fund Trustees failed to require that the Local
reimburse the Funds for clerical and administrative work
that McGuinness performed for the Local while she was paid
by the Funds between November 2007 and August 2009.

Indeed, during their sworn examination, Fund Trustees

Geary and Perry and Office Manager McGuinness provided
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inconsistent and confusing testimony concerning McGuinness’
responsibilities with Local 82. (Ex. 15 at 16-17; Ex. 6 at
27; Ex. 159 at 7, 16-17, 25) During her sworn IRB
examination, McGuinness initially denied having an official
title with Local 82. (Ex. 159 at 25) After consulting with
her counsel, who also represented the Funds, the Local, and
its officers, McGuinness admitted that her title at Local
82 was Office Manager. (Ex. 159 at 7) Perry’s testimony
concerning McGuinness’ position at Local 82 was similarly
evasive. (Ex. 6 at 27) During his sworn IRB testimony,
when asked about McGuinness’ position with the Local, Perry
testified, “I don’t know if it’s a real position. She kind
of oversees the office, what’s going on.” (Ex. 6 at 27)

The July 2009 IBT roster listed McGuinness as the Local 82
Administrative Assistant. (Ex. 337)

Between November 2007 and August 2009, the Funds paid
McGuinness’ salary. (Ex. 159 at 18)*37 McGuinness testified
that during that time period, she was not employed by the
Local. (Ex. 159 at 22) Despite this claim, the 2009 IBT
roster, dated July 2009, listed McGuinness as the Local’s
Administrative Assistant. (Ex. 337) Moreover, other

evidence created before Perry, Geary, and McGuinness had a

137 As noted above, McGuinness received two payroll checks from the

Local between November 2007 and August 2009. (Exs. 202 and 368)
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motive to fabricate shows McGuinness continued to work for
the Local throughout 2008, despite the Funds paying her.!’®
For example, McGuinness was largely responsible for

planning Local 82’s 75™ Anniversary Party in 2008. (Ex. 159
at 42-48; Ex. 6 at 24-26) In 2008, McGuinness signed at
least two contracts on behalf of the Local including a
$46,520 catering contract in September 2008. (Ex. 338)
McGuinness signed each contract as the Local’s “Benefits

Administrator.” (Ex. 338) With respect to the Local’s 75

Anniversary Party in 2008, McGuinness testified as follows,

Q. What was your involvement in planning the Local
82 75" anniversary party?

A. It was big, huge.

Q. What was your specific involvement in planning
the event?

A. From getting the hall to getting the

photographer, from nuts to bolts.
(Ex. 159 at 43) When asked about the amount of time she
spent planning the anniversary party, McGuinness testified

5*" Anniversary Party

that she volunteered to help plan the 7
and claimed that most of her work in planning the 75

Anniversary party was done “off hours.” (Ex. 159 at 44-45)

McGuinness claimed that she did not keep track of the hours

138 In 2008, McGuinness received one payroll check for $160 from the

Local on October 16, 2008. (Ex. 202, 368) 1In 2008, she also received
four additional checks from the Local as follows: $139.80 on January
24, 2008 for “kitchen supplies”; $22.36 on March 27, 2008 and $24.98 on
April 18, 2008 both for “meals” and $73.50 on May 7, 2008 for “supplies
and printing.” (Exs. 202 and 368)
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she spent organizing the Local’s 75"

anniversary party.
(Ex. 159 at 45)

In addition, the March 30, 2008 General Membership
Meeting minutes read, “Newsletter has been sent out, if not
receiving it please call Susan [McGuinness]. . .If
interested in the summer events- golf tournament, softball
and the 75" Anniversary party see Susan for information.”
(Ex. 339) McGuinness testified that she assisted in the
préparation of the Local’s newsletter.139 (Ex. 159 at 48-49)
In addition, the April 16, 2008 General Membership Meeting
minutes, read “Summer event’s planning is going very well.
There’s still time to sign up, if interested please see
Susan.” (Ex. 340)

In addition, Burhoe testified that McGuinness probably
gave him the December 28, 2008 email requesting labor from
Union Payroll’s Director of Sales which was discussed
above. (Ex. 79 at 72-73; Ex. 218)

The Funds paid McGuinness’ entire salary throughout

2008. (Exs. 334-336)° The Local did not reimburse éither

Fund for any time McGuinness spent working on Local

139 McGuinness testified that when she was first involved in planning

the newsletter, she was employed by the Local and the Funds. She
claimed that she could not recall her most recent involvement in
planning the newsletter. (Ex. 159 at 48-49)

140 As noted above, in 2008, McGuinness received one payroll check
from the Local dated October 16, 2008 for $160. (Exs. 202 and 368)
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business. (Ex. 202) Despite their obligation to ensure
that the Local pay its fair share of all administrative
expenses and their direct knowledge as Local 82’'s Secretary
Treasurer and President that McGuinness was performing work
for the Local, Fund Trustees Perry and Geary did not
require that McGuinness keep records of the hours she
worked for the Local. (Ex. 159 at 30) ©Nor did they require
between November 2007 and August 2009 that the Local,
rather than the Funds, pay her for those hours worked.

(Exs. 202 and 368)

Between November 2007 and August 2009, when the Funds
paid McGuinness, the Funds, for whom Perry was a fiduciary,
were subsidizing the lLocal. McGuinness admitted that none
of the Fund Trustees ever questioned her about the amount
of time that she spent working for Local 82 or either of
the Funds. (Ex. 159 at 33)

During his sworn IRB examinatioh, Perry testified that
in approximately June 2010, after International Vice
President John Murphy contacted Perry concerning the
Local’s cost-sharing arrangement, the Local “did kind of a
generalized what we thought she [McGuinness] was working”
and estimated that McGuinness worked only five hours per
week at the Local. (Ex. 6 at 28-29) This was the first

time that Perry discussed with McGuinness the amount of
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time she spent working for the Funds and the Local. (Ex.
159 at 33) During his sworn IRB examination, President and
Fund Trustee Geary testified that McGuinness spent 10% of
her time working for the Savings and Investment Fund, 90-

95

o©

of her time working for the Health and Welfare Fund and
two or five percent of her time working for the Local.
(Ex. 15 at 16-17) McGuinness contradicted the estimates
that Trustee Geary, who was obligated to protect the
interests of each Fund, gave concerning the amount of time
that McGuinness spent working for each Fund. (Ex. 159 at
17-18, 23) According to McGuinness, as of October 2009,
she spent approximately 30 hours per week, the majority of
her time, working for the Savings and Investment Fund. (Ex.
159 at 17-18, 23)
7. The Analysis of the Cost Sharing Arrangement
Conducted After the IRB’s Investigation Began Was
Flawed Despite Perry Being on Notice of the Need
for it to be Completed by an Independent Adviser
During his sworn IRB testimony on June 11, 2010, Perry
testified that, after the IRB began its investigation of
Local 82, International Vice President John Murphy reminded
Perry of his long-ignored obligation that the Local had to
document its cost sharing arrangement in a written cost-

sharing agreement. (Ex. 6 at 28-29) Evidencing his bad

faith and his consistent defiance of IBT reguirements,
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Perry secured a conflicted adviser to provide the required
study. Subsegquent to the IRB’'s investigation and his
conversation with International Vice President Murphy,
Perry requested the Local’s accountant Michael Ross, who
was also the accountant for both Funds, to conduct an
analysis of the existing cost-sharing arrangement. (Ex. 6
at 36-38; Exs. 8-9)' According to Perry, he asked Ross to
analyze the division of rent, as well as the amount of time
employees spent working for Local 82, the Health and
Welfare Fund, and the Savings and Investment Fund. (Ex. 6
at 19-20, 37-38)

Using a professional beholden to the Local is not in
the Funds’ interest. The Funds’ and the Local’s interests
are not the same. The IBT’'s April 10, 2006 advisory
specifically stated that professionals used to determine
whether a cost sharing arrangement complies with applicable
law “. . . should be independent and unaffiliated with
counsel and accountants who regularly perform 1legal and
accounting services for the affiliate.” (Ex. 317) United

States v. Simpson 120 F.3d 341, 345-346 (2d Cir. 1997)

(union officer “should have obtained advice from

independent counsel” and could not rely on conflicted
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383)

As of August 25, 2010, the study had not been completed. (Ex.
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attorney for advice). Ross, the accountant for the Local,
is also the accountant for each of the Funds and had
allowed the transfer of assets to the Local to continue
undocumented and without basis for years. (Ex. 6 at 37-39;
Fxs. 8-9) Moreover, given Perry’s history of ignoring his
obligations even when reminded by IBT auditors and the IBT
Secretary-Treasurer, this half hearted step taken during an
IRB 1investigation when goaded to do something by an
International Vice President did not address the problems
and was mere window dressing.

IV. RECOMMENDATION

Based upon the foregoing, it is recommended that Local

82 be placed in Trusteeship.
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